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EDITOR'S  PREFACE 

some  time  it  has  been  apparent  that  the 
legal  and  social  concepts  of  property  did 
not  square.  A  new  statement  is  needed  that 
will  recognize  what  has  been  accomplished  by 
organized  society  and  at  the  same  time  point 
the  way  to  the  newer  social  concept.  Judge 
Bruce  has  tried  to  meet  this  problem  of  state- 
ment in  his  book.  He  brings  to  its  writing 
good  training  as  student,  teacher,  and  jurist. 
Whether  the  reader  agrees  with  his  viewpoint 
is  not  important,  but  the  editor  feels  that  a 
good  book  has  been  added  to  the  series,  and 
that  the  reader  will  stop  to  think  over  this  very 
important  social  problem. 

F.  L.  M. 
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AUTHOR'S  PREFACE 

THE  reason  for  this  little  book  lies  in  the 
realization  that  the  right  to  property  has 
always  been  associated  with  the  right  to  per- 
sonal liberty  and  that  liberty  is  more  often 
talked  about  than  thought  about.  In  this  age 
of  transition  and  revolution  and  when  every- 
one is  demanding  his  personal  rights,  it  is  very 
necessary  that  we  should  seek  to  determine 
what  those  rights  are.  We  are  rapidly  ap- 
proaching an  era  of  pure  democracy.  Judicial 
decisions  are  no  longer  accepted  as  the  law, 
but  are  discussed  upon  .the  political  stump,  and 
judges  are  recalled,  or,  what  is  the  same  thing, 
refused  re-election,  not  because  they  have  been 
dishonest,  but  because  their  economic  and 
social  ideas  are  not  in  accordance  with  pop- 
ular theories,  which  are  often  merely  momen- 
tary. Lawyers  and  judges  everywhere,  how- 
ever, argue  in  the  language  of  the  law  books, 
while  the  public  thinks  in  the  language  of  to- 
day. Neither  party,  as  a  rule,  goes  beneath 
the  surface.  The  former  base  their  decisions 
upon  the  adjudicated  cases  and  the  latter  their 
judgment  upon  the  emotions  and  desires  of  the 
present  moment.  Both  parties  need  to  study 
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economic  and  social  and  historical  truths  rather 
than  the  dicta  of  the  writers  or  of  the  cam- 
paign orators.  In  social  and  political  matters 
we  call  each  other  names  rather  than  seek  to 
analyze  our  foundations  or  to  arrive  at  the 
truth.  We  need  to  think  of  the  present  wants, 
but  at  the  same  time  not  to  ignore  the  experi- 
ence of  the  past  and  the  upward  and  centuries 
old  struggle  of  the  race.  Legal  concepts  and 
economic  dicta  need  to  be  expressed  in  terms 
of  human  life. 

The  author  is  indebted  to  the  Michigan  Law 
Review  and  the  Quarterly  Journal  of  the  Uni- 
versity of  North  Dakota  for  permission  to  cull 
from  articles  formerly  contributed  by  him  to 
these  magazines.  He  also  desires  to  express 
his  thanks  to  his  wife,  Elizabeth  Bruce,  and  to 
Mr.  Iver  Acker  of  the  North  Dakota  Legisla- 
tive Reference  Bureau,  for  valuable  assistance 
rendered. 

ANDREW  A.  BRUCE. 

Bismarck,  North  Dakota. 
October  17,  1916. 
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PROPERTY  AND  SOCIETY 

CHAPTER  I 

THE  LEGAL  AND  SOCIAL  CONCEPT  OF  PROPERTY 

THE  right  to  private  property,  and  the  intel- 
lectual and  legal  concept  that  it  involves  1 
have  always  extended,  and  must,  in  the  nature 
of  things,  always  extend  further  than  does  the 
mere  right  to  the  personal  ownership  and  con- 
trol of  that  which  is  tangible  and  physical. 
They  involve  the  right  to  acquire  and  to  create, 
as  well  as  to  own  and  to  use,  that  which  has 
already  been  created,  and  has  already  been  re- 
duced to  possession.  Incident  to  the  right  to 
acquire  is  the  right  to  contract,  and  the  right  to 
property  and  liberty  which  is  guaranteed  by  the 
American  State  and  Federal  Constitutions  has 
always  been  understood  to  involve  this  element. 
The  Supreme  Court  of  Illinois  says: 

Property  in  its  broader  se^ise  is  not  the  physical  ^ 
thing  which  may  be  the  subject  of  ownership,  but  is 
the  right  of  dominion,  possession,'  and  power  of  dis- 
position  which   may  be   acquired  over   it;   and  the! 
right  of  property  preserved  by  the  Constitutions  is 
the  right  not  only  to  possess  and  enjoy  it,  but  also 
to  acquire  it  in  any  lawful  mode,  or  by  following  any 
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lawful  industrial  pursuit,  which  the  citizen  in  the 
exercise  of  the  liberty  guaranteed  may  choose  to 
adopt.  Labor  is  the  primary  foundation  of  all  wealth. 
The  property  which  each  one  has  in  his  own  labor 
is  the  common  heritage,  and,  as  incident  to  the  right 
to  acquire  other  property,  the  liberty  to  enter  into 
contracts  by  which  labor  may  be  employed  in  such  a 
way  as  the  laborer  shall  deem  most  beneficial  and  of 
others  to  employ  such  labor,  is  necessarily  included 
in  the  constitutional  guaranty. 

And  this  decision  no  doubt  correctly  states 
the  historical  truth  as  well  as  the  economic 
fact.  You  canndt,  indeed,  dissociate  the  terms 
liberty  and  right  to  property,  for  in  the  Anglo- 
Saxon  world,  at  any  rate,  the  desire  for  the 
ownership  and  control  of  things  which  are  ex- 
terior to  oneself  is  but  an  expression  of  per- 
sonality, and  true  liberty  involves  an  opportu- 
nity for  that  expression.  This  further  idea 
has  also  been  expressed  by  the  Illinois  court  in 
another  opinion  in  \vhich  it  says : 

There  can  be  no  liberty  protected  by  government, 
that  is  not  protected  by  such  laws  as  will  preserve 
the  right  of  each  citizen  to  pursue  his  own  advance- 
ment and  happiness  in  his  own  way,  subject  only  to 
the._restraints  necessarxJo  secure  the  sarffe~~fights  to 
all  others.  The  fundamental  principle" upon  which 
liberty  is  based  in  free  and  enlightened  governments 
is  equality  under  the  law  of  the  land.  It  has  accord- 
ingly been  everywhere  held  that  liberty,  as  that  term 
is  used  in  the  Constitution,  means  not  only  freedom 
of  the  citizen  from  servitude  and  restraint,  but  is 
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deemed  to  embrace  the  right  of  every  man  to  be  free 
in  the  use  of  his  powers  and  faculties,  and  to  adopt 
and  pursue  such  avocation  and  calling  as  he  may      / 
choose,  subject  only  to  the  restraints  necessary  to       \ 
secure  the  common  welfare. 


Involving  as  it  does  the  right  to  contract 
and  to  acquire,  and  since  in  the  last  analysis 
all  contracts  are  dependent  upon  the  sanction 
of  an  organized  society,  the  private  property  /£., 
right  is  a  right  which  is  social  rather  than  nat- 
ural. Organized  society  involves  a  public  peace 
and  a  more  or  less  extended  reign  of  law,  and, 
when  once  the  right  to  take  and  to  hold  by 
force  is  denied,  the  protection  which  is  afforded 
by  the  state  or  the  community  is  the  only  guar- 
antee of  property  even  in  that  which  is  tan- 
gible and  physical.  A  right,  indeed,  which* 
society  refuses  to  recognize  and  protect  can 
have  but  little  value. 

Says  Sir  William  Blackstone : 

The  foundations  of  society  are  the  wants  and  the 
fears  of  individuals.  Single  families  formed  the  first 
natural  society  among  themselves.  Its  limits  were 
daily  extended,  and  laid  the  first  imperfect  rudiments 
of  civil  or  political  society.  When  it  grew  too 
large  to  subsist  conveniently  in  that  pastoral  state  in 
which  the  patriarchs  lived,  by  migrations  it  became 
subdivided.  Afterwards  as  agriculture  increased, 
migrations  became  less  frequent  and  various  tribes 
reunited,  sometimes  by  compulsion  and  conquest, 
sometimes  by  accident,  and  occasionally  by  compact. 
Undoubtedly  mankind  is  kept  together  by  the  sense 
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of  weakness,  which  shows  the  necessity  of  union. 
This,  therefore,  is  the  solid  foundation  and  cement  of 
civil  society.  This  we  term  the  original  contract  of 
society.  It  may  never  have  been  expressed  at  the 
first  institution  of  a  state,  yet  is  understood  in  the 
very  act  of  associating  together,  namely,  that  the 
whole  should  protect  its  parts,  and  that  every  part 
should  pay  obedience  to  the  will  of  the  whole ;  or,  in 
other  words,  that  the  community  should  guard  the 
rights  of  each  individual,  and  that  in  return  for  this 
protection  each  individual  should  submit  to  the  laws 
of  the  community. 

It  has  been  the  fear,  indeed,  of  the  finan- 
cially strong  but  of  the  numerically  weak  that 
without  law  and  order  there  would  be  no  se- 
curity to  private  property  that  has  been  at  the 
foundation  of  our  law  and  our  courts,  our 
police  system,  the  lighting  of  our  streets  and 
cities,  and,  to  a  large  extent,  of  our  standing 
armies.  We  have,  however,  yet  to  find  any  writ- 
ten definition  of  the  terms  "property"  and 
"  liberty,"  except  perhaps  that  of  the  leader  of 
the  Shay  Rebellion,  which  does  not  presuppose 
the  duty  of  a  social  use  and  the  right  of  an 
ultimate  public  control,  and  the  uniformity  of 
these  definitions  and  conceptions  can  only  be 
due  to  the  fact  of  the  realization  and  belief  in 
the  necessity  of  public  protection,  and  as  an 
incident  thereto  of  governmental  regulation. 

We  hear  much  of  the  autocracy  of  the  Prus- 
sian Government,  but,  after  all,  the  Prussian 
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conception  of  property  and  of  property  rights 
is  to  all  intents  and  purposes  identical  with  that 
of  the  English  law.  We  hear  much  of  the 
superimposed  law  of  the  Civil  Codes  and  of 
the  Code  Napoleon,  and  often  compare  it  un- 
favorably with  the  individualism  of  the  Anglo- 
Saxon  Common  Law.  Its  conception,  how- 
ever, of  the  attributes  and  extent  of  property 
rights  in  no  way  differs  from  that  of  the 
Anglo-Saxons.  The  only  difference  between 
the  Code  Napoleon  and  the  English  Common 
Law,  as  far  as  property  is  concerned,  is  that 
the  Code  Napoleon  seeks  to  define  specifically 
the  limitations  of  property  while  the  English 
and  the  American  law  seems  to  be  contented 
with  saying  that  one  shall  so  use  his  own  as  not 
to  injure  that  of  another,  and  that  the  public 
welfare  is  the  highest  law.  This  also  is  true  of 
the  definitions  of  the  Prussian  writers.  In  n 
of  these  countries  does  the  right  of  property  / 
involve  the  right  to  misuse  nor  the  right  to  use  ( 
it  to  a  social  disadvantage,  and  in  all  of  them  \ 
the  ultimate  control  of  the  public  is  presup- 
posed. The  Prussian  Code  of  the  eighteenth 
century  says : 

The  proprietor  is  that  one  who  is  competent 
directly  himself  or  indirectly  through  an  agent  to 
exercise  control  over  the  substance  of  a  thing  or  of 
a  right  to  the  exclusion  of  others.  ...  No  one  may 
use  his  property  to  injure  others. 
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The  Code  Napoleon  says : 

Property  is  a  right  to  use  things  and  of  controlling 
them  in  the  most  absolute  manner  provided  that  one 
does  not  make  a  use  of  them  prohibited  by  the  laws 
or  ordinances. 

Lord  Erskine  says : 

The  sovereign  or  real  rigHt  is  the  right  of  prop- 
erty which  is  the  right  of  using  and  disposing  of  a 
subject  as  our  own,  except  in  so  far  as  we  are  re- 
strained by  law  or  paction. 

Lord  Mackenzie  says : 

Property  is  a  right  to  the  absolute  use,  enjoyment, 
and  disposal  of  a  thing  without  any  restraint  except 
what  is  imposed  on  the  owner  by  law  or  paction. 

The  new  Civil  Code  of  the  German  Empire 
says,  in  effect : 

The  proprietor  has  a  right  to  use  a  thing  as  he  sees 
fit  to  the  exclusion  of  others  in  so  far  as  there  are 
no  limitations  which  come  through  law  or  through 
the  rights  of  third  persons. 

The  idea,  indeed,  is  nowhere  better  stated 
than  by  the  great  exponent  of  the  English 
Common  Law,  Sir  William  Blackstone,  indi- 
vidualist though  he  was,  when  he  said  : 

Liberty,  rightfully  understood,  consists  in  the 
power  of  doing  whatever  the  laws  permit,  which  is 
only  to  be  effected  by  the  general  conformity  of  all 


Legal  and  Social  Concept  of  Property        7 

orders  and  degrees  to  those  equitable  rules  of  action 
by  which  the  meanest  individual  is  protected  from 
the  insults  and  oppression  of  the  greatest.  .  .  .  The 
absolute  rights  of  man  considered  as  a  free  agent 
endowed  with  discernment  to  know  good  from  evil 
and  with  power  to  choose  those  measures  which 
appear  to  him  to  be  the  most  desirable,  are  usually 
summed  up  in  one  general  appellation  and  denom- 
inated the  natural  liberty  of  mankind. 

This  natural  liberty  consisting  principally  in  a 
power  of  acting  as  one  thinks  fit  without  any  re- 
straint or  control,  unless  by  the  law  of  nature,  being 
a  right  inherent  in  us  by  birth  and  one  of  the  gifts 
of  God  to  man  at  his  creation  when  he  endowed  him 
with  the  faculty  of  free  will,  and  every  man  when  he 
enters  into  society  gives  up  a  part  of  his  natural 
liberty  as  the  price  of  so  valuable  a  purchase  and 
in  consideration  of  receiving  the  advantages  of 
mutual  commerce,  obliges  himself  to  conform  to 
those  laws  which  the  community  has  thought  proper 
to  establish.  .  .  . 

Political,  therefore,  or  civil  liberty,  which  is  that 
of  a  member  of  society,  is  not  other  than  natural  , 
liberty  so  far  restrained  by  human  laws  and  no  far-  ,/ 
thcr  than  is  necessary  and  expedient  for  the  general 
advantage  of  the  public.  Hence  we'  may  calculate 
that  the  law  which  restrains  a  man  from  doing  mis- 
chief to  his  fellow  citizens  diminishes  the  natural  and 
increases  the  civil  liberty  of  mankind,  but  that  every 
wanton  and  useless  restraint  of  the  will  of  the  sub- 
ject, whether  practiced  by  a  monarch  or  expedited  by 
a  popular  assembly,  is  a  degree  of  tyranny;  nay,  that 
often  laws  whether  made  with  or  without  our  con- 
sent, if  they  regulate  and  restrain  our  conduct  in 
matters  of  mere  indifference,  without  any  good  end 
in  view,  are  regulations  destructive  of  liberty. 
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Whereas,  if  any  public  advantage  can  arise  from 
observing  such  precepts  and  control  of  our  private 
inclinations  in  one  or  two  particular  points  they  will 
conduce  to  preserve  our  general  freedom  in  others 
of  more  importance,  by  supporting  that  state  of 
society  which  alone  can  secure  our  independence. 

Thus  the  statute  of  King  Edward  iv  which  forbade 
the  fine  gentlemen  of  those  times  (under  the  degree 
of  a  lord)  to  wear  spikes  upon  their  shoes  or  boots 
of  more  than  two  inches  in  length,  was  a  law  that 
savored  of  oppression;  because,  however  ridiculous 
the  fashion  then  in  use  might  appear,  the  restraining 
it  by  pecuniary  penalties  could  serve  no  purpose  of 
common  utility.  But  the  statute  of  King  Charles  n 
which  prescribes  a  thing  seemingly  as  indifferent  (a 
dress  for  the  dead  which  are  all  ordered  to  be  buried 
in  woolen)  is  a  law  consistent  with  public  liberty, 
for  it  encourages  the  staple  trade,  on  which  in  a  great 
measure  depends  the  universal  good  of  the  nation. 

So  that  laws,  when  prudently  framed,  are  by  no 
means  subversive  but  rather  introductive  of  liberty, 
for  as  Mr.  Locke  has  observed,  where  there  is  no  law 
there  is  no  freedom.     But  then,  on  the  other  hand, 
that  constitution  or  frame  of  government,  that  sys- 
tem of  laws,  is  alone  calculated  to  maintain  civil 
Hiberty,  which  leaves  the  subject  entire  master  of  his 
'Lown  conduct,  except  in  those  points  which  the  public 
•^Agood  requires  some  direction  or  restraint. 
P 

Individualism  and  personal  liberty  were,  it 
is  true,  the  backbone  of  the  Germanic  and 
Anglo-Saxon  social  bodies.  But,  though  the 
backbone  supports,  it  is  itself  dependent  for  its 
vitality  upon  the  blood  vessels  and  nerves  which 
ramify  throughout  the  whole  body  and  con- 
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nect  it  with  the  life-preserving  and  life-giving 
heart  and  lungs.  In  the  same  manner,  as  civili- 
zation developed  and  the  needs  and  wants  of 
men  increased  and  foreign  foes  gathered  and 
threatened  the  growing  communities,  it  must 
have  soon  become  apparent  that  the  fullest  lib- 
erty of  the  individual,  that  is  to  say,  his  fullest 
opportunity  for  self-development  and  for  self- 
assertion,  could  only  be  secured  in  society ;  and 
if  in  society,  with  the  growth  and  protection  of 
it.  We  thus  early  find  in,  and  running  through- 
out the  whole  of  the  English  and  American 
Law,  the  legal  and  metaphysical  but  feudal 
theory  of  relationship  which  reasserts  the  doc- 
trine of  individual  liberty  but  which  opens  the 
way  for  the  protection  of  the  community  as  a 
whole,  and  for  all  manner  of  governmental 
control. 

This  doctrine  is  based  upon  the  premise  that 
a  free  man  need  not  enter  into  certain  relation- 
ships, but  that  if  he  does,  he  assumes  the  duties 
and  obligations  which  are  incident  thereto  and 
which  organized  society  for  purposes  of  its 
own  protection  and  for  the  public  weal  has 
placed  upon  them.  The  English  and  American 
law,  it  is  true,  has  not,  like  the  Roman,  dealt 
with  individuals,  but  with  classes  and  with  re- 
lationships. But  it  has- none  the  less  been  able 
to  control  individual  action.  One  need  not,  for 
instance,  have  sought  protection  of  a  feudal -*r~ 
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lord  or  to  have  held  land  under  him,  but  if  he 
did,  he  was  compelled  to  be  his  man  and  follow 
him  in  battle  and  to  render  him  the  services 
•  which  the  relationship  required.    One  need  not 
penter  into  a  partnership  or  make  a  contract,  but 
if  he  does  so,  he  is  subject  to  the  general  laws 
applicable  to  all  partnerships  and  to  all  con- 
tracts.   One  need  not  be  a  common  carrier  or 
N\    an  inn-keeper,  but  if  he  chooses  to  become  one, 
^he  is  subject  to  the  restrictions  and  limitations 
which  are  placed  upon  these  callings.     One 
•/(^need  not  engage  in  business  or  in  trade,  but  if 
/  he  does  so,  and  seeks  the  protection  of  the 
/    courts  to  further  his  interests  and  to  enforce 
his  contracts,  he  must  yield  to  a  measure  of 
\^  governmental  control ;  and,  in  these  later  years, 
one  need  not  become  an  employer  of  labor,  but 
if  he  does,  he  is  subject  to  the  regulations 
which  society  imposes  'for  the  protection  of  the 
laborer  and  which  pertain  to  the  industry. 

Fanciful  as  this  theory  may  be,  it  is  never- 
theless deeply  entrenched  in  the  English  and 
American  Law.  It  is  inadequate  to  our  modern 
needs,  but  in  the  past  it  has  made  the  individ- 
ualism of  the  Common  Law  surprisingly  elas- 
tic. It  is,  of  course,  a  survival  of  feudalism, 
but  it  is  merely  an  adaptation  of  feudal  theories 
to  meet  the  social  needs  and  pressure  of  the 
times.  The  Roman  lawgiver  would  have  met 
the  problem  directly  and  restrained  the  indi- 
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vidual  without  reference  to  or  under  color  of 
the  class.  The  Anglo-Saxon,  however,  has 
adopted  the  other  method.  Nowhere  is  this 
theory  shown  more  clearly  than  in  the  cases 
where  humanity  is  involved.  We  have  yet  to 
find  a  case  where  an  ordinary  citizen  has  been 
held  liable  in  damages  for  failure  to  rescue  a 
drowning  comrade,  or  to  risk  his  own  life  for 
the  benefit  of  another,  or  to  be  a  good  Samari- 
tan. Yet  when  he  has  once  assumed  the  duty, 
or  entered  upon  the  work,  he  has  been  held 
liable  in  damages  for  negligence  in  its  per- 
formance. A  railway  company,  for  instance, 
has  been  held  not  liable  wrhere,  without  negli- 
gence on  its  part,  it  has  run  over  a  drunken 
trespasser  on  its  tracks,  and  has  afterwards  al- 
lowed the  man  to  bleed  to  death  without  stop- 
ping or  adopting  any  measures  for  his  protec- 
tion. Wherever  it  has  picked  up  the  injured 
person  and  undertaken  his  care,  it  has  been 
held  liable  for  negligence  in  his  treatment. 

Though  the  ordinary  passenger  may  not  be 
held  liable  for  refusing  to  rescue  a  drowning 
comrade,  there  are  numerous  cases  where  the 
crew  of  a  ship  has  failed  to  do  so  and  has  been 
held  liable.  A  most  famous  case,  indeed,  is 
one  in  which  a  lifeboat  was  overloaded.  It  was 
necessary  that  some  person  should  be  thrown 
into  the  ocean  in  order  that  the  others  might 
be  saved,  and  a  lot  was  cast.  The  lot  fell  upon 
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a  passenger,  but  the  crew  were  held  guilty  of 
manslaughter  because  their  relation  to  him  de- 
manded his  protection  and  that  if  any  lives 
were  to  be  sacrificed  it  should  be  their  own. 
/  Thus  it  will  be  seen  that  the  concept  of 
•/  Private  Property  carries  with  it  a  legal  and 
social  philosophy  that  limits  the  actions  of  in- 
^— dividuals  and  associated  groups. 

The  purpose  of  this  book  is  to  discuss  pri- 
vate property  from  the  social  viewpoint,  to 
show  the  value  to  society  of  the  private  prop- 
erty right,  and  to  learn  to  what  extent  this 
right  has  been  and  should  be  recognized.  It 
may,  however,  be  well  to  anticipate  and  to  say 
now  that  the  author  has  arrived  at  the  conclu- 
sion that  a  socially  beneficial  use  has  always 
been,  and  always  should  be,  the  one  test  and 
\  basis  of  the  so-called  property  right;  that  [no 
A  man  in  society  has  a  natural  and  unlimited 
/  1  right  to  own  and  to  do  as  he  pleases,  and  that 
\the  public  welfare  has  always  been,  and  always 
twill  be,  the  highest  law  and  the  test  and  the 
jbasis  of  the  only  lasting  title  deed.  The  con- 
clusion also  is  irresistible  that,  as  society 
evolves  and  grows  and  becomes  more  Christian 
and  enlightened  and  humane,  our  social  con- 
cepts will  grow  also,  and  with  them  our  ideas 
as  to  what  in  fact  really  are  and  are  really  not 
beneficial  and  social  uses.  It  is  to  be  accepted 
that  we  shall  neither  have  anarchism  nor  social- 
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ism,  but  rather  a  sane  compromise  between 
these  two  extremes.  Anarchism,  which  is  no 
law,  can  never  be  permanent  in  a  physical  uni- 
verse that  is  itself  builded  on  law.  Socialism,  if 
defined  as  it  should  be,  "government  owner- 
ship and  control  of  all  of  the  agencies  of  pro- 
duction," is  both  undesirable  and  humanly  im- 
possible. In  the  course  of  the  discussion  it 
will  be  shown  that  the  laissez-faire  individual- 
ism of  the  nineteenth  century,  and  of  the 
modern  commercialist,  though  serving  its  pur- 
pose, and  a  natural  result  of  the  arbitrary  re- 
strictions which  were  enforced  by  the  superim- 
posed governments  of  the  past,  is  entirely  in- 
adequate to  the  needs  of  our  modern  social 
development,  and  that  it  finds  no  justification 
or  support  in  the  legal  history,  the  great  char- 
ters, or  the  social  and  ethical  concepts  of  the 
Anglo-Saxon  peoples.  It  will  also  be  the  pur- 
pose of  the  author  to  show  the  economic  value 
of  the  industrial  combination,  and  that  the 
solution  of  the  problem  that  is  presented  by 
it,  and  the  cure  for  the  evils  which  are  inci- 
dent thereto,  are  to  be  found,  not  in  the  de- 
struction but  in  the  regulation  of  the  property 
right. 


CHAPTER  II 

THE   ORIGIN    OF   THE    PRIVATE   PROPERTY   IDEA 

THE  idea  of  private  property  is  a  counter- 
part of  the  idea  of  personal  liberty.  It  is 
a  wider  expression  of  personality  which  has 
extended  from  the  human  body  to  that  which 
has  been  created  or  acquired,  and  the  desire 
for  the  freedom  to  acquire  and  to  individually 
own  has  been  the  most  potent  factor  in  civili- 
zation. It  is  evidenced  in  the  actions  of  the 
infant  who  first  makes  discoveries  of  itself, 
its  fingers,  and,  above  all,  of  its  far-away  toes, 
and  who  early  seeks  to  gain  control  and  pos- 
session over  them ;  who  gradually  stretches  out 
and  seizes  the  ball,  the  stick,  the  spoon,  or  the 
plaything — in  fact,  everything  that  is  within 
its  reach,  and  vigorously  resents  every  effort  to 
deprive  it  of  them. 

After  the  words  "papa"  and  "mamma," 
the  word  "mine"  is  perhaps  the  earliest  and 
the  best  understood  in  the  infant  vocabulary. 
It  is  the  meaning  of  "  thine,"  indeed,  and  not 
of  "mine"  that  the  normal  child  needs  to  be 
taught.  We  hear  much  about  communism 
having  been  the  conception  and  system  of  the 
original  nomadic  tribes  of  Asia,  and  of  our 

14 
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Teutonic  ancestors,  but  it  was  a  communism 
which  was  only  in  part.  It  was,  except  at 
a  very  early  period,  a  communism  of  land 
^  merely,  and  then  only  when  there  was  an  abun- 
dance and  more  than  any  one  needed  or  de- 
sired. In  the  primitive  German  village,  the 
pasture  lands  and  woodlands  were  alone  held 
in  common,  and  this  for  the  family  or  clan. 
The  truth  of  Professor  Veblen's  statement  is 
to  be  doubted  when  he  declares : 

The  earliest  occurrence  of  ownership  seems  to  fall 
I  in  the  early  stages  of  barbarism,  and  the  emergence 
of  the  institution  of  ownership  is  apparently  a  con- 
comitant of  the- transition  to  a  predatory  habit  of 
life.  It  is  a  prerogative  of  that  class  in  the  bar- 
barian culture.  As  distinguished  from  the  peaceable 
phase  of  life  that  precedes  it  is  the  element  of  exploit, 
coercion,  and  seizure.  In  its  earliest  phases  owner- 
ship is  the  habit  of  coercion  and  seizure  reduced  to 
system  and  consistency  under  the  surveillance  of 
usage.* 

Of  course,  where  military  leaders  and  peo- 

f    pies  have  taken  by  the  strong  hand,  they  have 

^    always  been  anxious  to  give  the  force  of  law 

to  their  holdings,  but  the  idea  of  property  is 

much  more  fundamental  and  has  a  much  more 

general  foundation.     The  taking  of  slaves  in 

war  had,  it  is  true,  much  to  do  with  the  growth 

*Veblen,  T.  B.    Theory  of  the  Leisure  Class.    The 
Macmillan  Company,  New  York. 
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of  the  idea  that  one  could  acquire  a  propeti 
right  in  the  labor  of  others  besides  hims^ 
but  why  should  the  result  of  a  foray  on 
a  neighboring  people  or  tribe  give  rise  to 
the  private  property  sense  any  more  than 
would  a  raid  upon  a  herd  of  bison  or  of  deer? 
The  Indian  on  our  plains  owned  his  own  horse, 
his  own  weapons,  and  his  own  wigwam,  as 
well  as  his  own  squaws  and,  to  a  large  sense, 
his  own  children.  Was  not  the  communism  in 
land  due  to  the  abundance  of  it,  and  to  the  fact 
that  it  was  used  merely  as  a  hunting  ground? 
And  was  not  the  communism  in  the  result  of 
the  hunt  due  merely  to  cooperation,  and  to  the 
fact  that  with  primitive  weapons  it  took  the 
efforts  of  many  to  surround  and  kill  the  buffalo 
and  the  deer?  Even  today  there  is  an  inter- 
national communism  in  the  oceans  of  the 
world,  while  the  fisheries  and  seal  rookeries  of 
the  islands  are  nationally  claimed  and  are  jeal- 
ously guarded.  Is  not  the  first  fact  due  to 
necessity,  immensity  and  plenty,  and  is  not  the 
latter  due  to  scarcity  and  to  use  ? 

The  sense  of  and  desire  for  private  owner- 
ship is,  indeed,  one  of  the  earliest  and  most 
fundamental  of  human  instincts.  It  is  quite 
probable  that  it  was  the  property  idea  in 
things  external  to  one's  self  and  to  one's  own 
creation  that  arose  out  of  the  capture  and  en- 
slaving of  females,  which  first  brought  about 
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'ie  institution  of  marriage,  accompanied  as  it 
.as  been  in  all  civilizations  and  ages,  with  the 
symbols  of  ownership,  the  ring,  the  unbinding 
of  the  hair,  and  the  renunciation  of  property 
rights.  A  man  wants,  and  has  always,  with 
rare  exception,  wanted  his  own  wife  and  his 
own  children.  There  is  much  in  the  German 
expressions,  meine  Frau  and  mein  Mann.  It 
is  this  instinct  in  the  woman  which  makes  her, 
and  has  always  made  her,  though  often  with- 
out other  extended  private  property  rights  or 
desires  of  her  own,  strenuously  insist  on  a 
private  property  right  in  her  husband  and  in 
her  children.  It  is  this  instinct  which  has  de- 
stroyed polygamy  throughout  the  civilized 
world,  and  practically  destroyed  the  harem  in 
the  few  countries  where  polygamy  may  still  be 
found ;  for,  though  polygamy  may  bring  sexual 
gratification  to  the  man,  where  this  instinct 
exists,  it  can  bring  to  him  no  domestic  peace. 
It  is  also  to  be  noted  that  it  has  only  been 
comparatively  recently  that  the  offenses  of 
rape  and  of  adultery  have  in  any  measure  been 
looked  upon  as  offenses  against  society  They 
have  for  a  long  period  of  time  and  in  every 
country  been  regarded  as  offenses  against 
property  merely,  and  it  has  been  the  property 
of  the  husband  rather  than  the  chastity  of  the 
woman  which  has  been  sought  to  be  protected. 
Until  woman,  indeed,  began  to  be  looked  upon 
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as  an  individual  capable  of  owning  property, 
and  not  as  a  mere  chattel  herself,  the  protec- 
tion of  her  virtue  seems,  except  in  so  far  as 
it  was  the  property  of  others,  to  have  been  a 
matter  of  but  little  concern. 

It  is  hardly  true  that  the  individualism  of 
the  Anglo-Saxon  as  now  developed  has  in 
the  history  of  the  past  been  the  rule  rather 
than  the  exception,  or  that  it  is  the  rule  even 
today.  For  the  communistic  idea  was  per- 
haps to  a  large  extent  the  original  idea,  and 
the  system  once  being  established,  it  took 
centuries  to  uproot  it,  and  in  many  instances 
it  has  never  been  uprooted.  The  communistic 
idea  has,  indeed,  everywhere  at  one  time  or  an- 
other had  a  footing  where  wants  were  few  and 
nature  beneficent,  and  all  that  men  had  to  do 
was  to  gather  and  to  take.  It  perhaps  began, 
as  far  as  the  inheritance  of  the  modern  world 
is  concerned,  in  the  steppes  of  Asia,  America, 
and  South  Africa,  where  nomad  peoples  spread 
over  boundless  prairies,  where  the  domestic 
cattle  would  grow  and  increase  as  the  buffalo, 
and  where  wants  and  desires  were  few  and 
intercourse  with  other  races  had  not  yet  stimu- 
lated the  desire  for  private  land  or  private 
cattle. 

Gradually,  however,  as  men  began  to  think 
of  fine  raiment  and  jewels  and  "  coats  of  many 
colors  " ;  and  we  might  say  everywhere,  when 
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the  struggle  for  existence  became  tense,  we  see 
the  idea  of  private  property  springing  forth, 
first  in  one's  weapons  and  in  his  clothing,  then 
in  his  cattle  and  personal  property  and  last, 
perhaps,  in  the  land.  As  these  primitive  races 
emerged  from  their  strictly  nomad  and  pas- 
toral stage,  we  find  them  blindly  clinging  to 
their  primary  formation,  but  we  see  the  com- 
munistic idea  breaking  down  wherever  there 
was  any  real  competition  or  desire  or  neces- 
sity for  a  fixed  location. 

The  gradual  evolution  of  the  Hebrew  law 
of  property  is  very  suggestive  and  typical. 
These  Hebrews,  though  a  nomad  people,  had 
early  come  in  contact  with  the  Chaldean  civili- 
zation. Abraham,  though  a  nomad,  had  emi- 
grated from  Ur  of  the  Chaldees.  The  Chal- 
deans had  not  merely  a  highly  developed  sys- 
tem of  agriculture,  but  factories  and  industries 
and  a  highly  developed  trade.  Abraham,  then, 
it  is  fair  to  assume,  had  other  wants  than  those 
of  food  and  clothing  which  would  merely  cover 
his  nakedness,  and  saw  the  value  in  flocks  and 
in  herds  which  was  above  those  primitive 
wants.  He  seems,  also,  when  he  made  the  ar- 
rangement with  Lot  (Gen.  xiii)  as  to  the  divi- 
sion of  the  grazing  grounds,  to  have  realized 
to  some  extent  the  necessity  of  definite  landed 
areas,  v 

Though  there  is  much  in  the  later  Hebrew 
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law,  therefore,  which  is  based  upon  the  com- 
munistic idea,  and  although  we  find  provisions 
which  prevented  the  alienation  of  the  land  and 
which  preserved  that  land  to  the  tribe  and  to 
the  generation,  the  ownership  of  that  tribe  and 
generation,  seems  to  have  been  jealously 
guarded,  and  we  find  that  the  king  himself 
could  not  encroach  upon  the  vineyard  of  the 
husbandman.  The  land  in  Israel,  indeed,  was 
never  held  under  the  king,  nor  did  he  hold  it  in 
trust  for  all  of  his  people.  Even  if  it  did  not 
belong  in  fee  to  individuals,  it  was  the  property 
of  the  tribe  which  could  not  be  alienated. 

We  find,  too,  that  this  tribal  interest  was  not 
protected  where  the  exigencies  of  the  case  seem 
to  have  demanded  another  rule,  and  that  the 
rules  against  alienation  or  those  which  pre- 
vented a  free  and  individual  ownership  did  not 
apply  to  houses,  or  the  lots  on  which  they  were 
built,  and  which  were  situated  within  the  walled 
cities,  where  the  improvements  would  neces- 
sarily be  permanent,  the  area  of  land  was  lim- 
ited, and  the  site  would,  perhaps,  be  of  value. 
We  find,  also,  that  stealing  was  prohibited  and 
punished  at  an  early  time,  and  that,  though  the 
extreme  penalties  of  the  law  were  at  first  in- 
flicted merely  for  the  punishment  of  offenses 
against  personal  and  civic  righteousness  and 
holiness,  the  punishment  of  theft  and  of  in- 
juries to  property  became  more  and  more  ex- 
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treme  as  the  nation  became  fixed  in  its  location 
and  became  engaged  in  commerce. 

In  the  British  Isles  the  right  of  private  prop- 
erty was  certainly  of  early  origin.  Among  the 
laws  of  Alfred  we  find  one  which  compelled 
each  boy  to  take  an  oath  that  he  would  not  be 
a  thief  nor  the  companion  of  a  thief.  Tribal 
communism  undoubtedly  existed  at  first,  but  it 
was  rapidly  transformed  into  family  commu- 
nism and  very  early  there  appears  an  equal  di- 
vision of  the  family  inheritance  among  the 
sons. 

The  law  of  England,  indeed,  is  founded 
upon  the  law  of  property,  and  it  may  also  be 
said  that  all  of  the  English  revolutions,  includ- 
ing that  in  the  American  colonies,  have  been 
inaugurated  for  the  purpose  of  regaining  for 
one  class  after  the  other  those  property  rights 
which  the  Anglo-Saxon  originally  possessed 
but  of  which  he  had  been  deprived  —  first  by 
the  overlordism  of  the  Roman  conqueror,  and 
then  of  the  feudal  lord. 

As  has  been  well  pointed  out  by  President 
F.  L.  McVey  in  a  recent  article,*  even  the  syn- 
dicalist believes  in  private  property  in  the  man- 
ufacturing group  of  workingmen.  It  is  also  a 
noticeable  fact  that  in  the  newly  homesteaded 
states  of  America,  though  the  so-called  social- 

*  Quarterly  Journal,  University  of  North  Dakota,  1914. 
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ists  are  everywhere  to  be  found,  none  of  them 
teach  the  public  ownership  of  agricultural  lands 
but  of  factories  and  mines  and  railroads  and  in- 
dustrials merely.  If  socialism  indeed  is  what 
we  have  always  supposed  it  to  be,  and  that 
is  the  government  ownership  of  all  the  agen- 
cies of  production,  it  has  but  a  small  following 
in  the  region  which  lies  west  of  the  Missis- 
sippi. 

It  is  interesting  to  note  how  invariably  a  pri- 
vate property  idea  of  land,  as  well  as  of  chat- 
tels, has  accompanied  all  of  the  migrations  of 
the  European  races,  and  it  is  idle  to  say  that 
this  fact  has  been  due  alone  to  the  individual 
selfishness  of  the  first  settlers.  England  could 
have  kept  and  preserved  the  great  public  do- 
mains of  Canada,  Australia,  Tasmania,  New 
Zealand,  and  Africa,  as  government  property 
and  subject  to  leases  merely  by  communities  or 
individuals.  Instead,  however,  she  chose  to 
give  to  the  settlers  titles  in  fee  for  the  settle- 
ment and  asking. 

The  United  States,  and  the  several  colonies 
to  a  large  extent  within  themselves,  could  have 
kept  as  government  property  practically  all  of 
the  region  which  lies  west  of  the  Alleghanies. 
They  chose,  however,  not  to  do  so.  It  is  true 
that  back  of  the  American  settlers  was  the  Eng- 
lish law.  The  colonists,  however,  were  not 
slow  in  repudiating  this  law  in  many  other 
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respects.  In  some  of  the  settlements  indeed  it 
was  expressly  repudiated  and  the  Hebrew  law 
of  the  Old  Testament  adopted  in  its  place. 
There  appears,  however,  to  have  been  nowhere, 
except  temporarily,  any  idea  of  adopting  the 
communistic  land  laws  of  Israel.  Nothing,  it 
is  true,  was  usually  said  upon  the  subject,  but 
by  common  consent  the  English  ideas  of  prop- 
erty and  of  property  rights  were  adopted.  This 
fact  can  only  have  been  due  to  a  widespread 
belief  in  the  social  efficacy  of  personal  owner- 
ship. 

The  experience  of  the  old  Plymouth  Plan- 
tation is  but  the  experience  of  all  of  the 
American  communistic  settlements.  Governor 
Bradford  says  in  his  History  Of  Plimoth 
Plantation: 

So  they  begane  to  thinke  how  they  might  raise  as 
much  corne  as  they  could,  and  obtaine  a  better  crope 
then  they  had  done,  that  they  might  not  still  thus 
languish  in  miserie.  At  length,  after  much  debate  of 
things,  the  Govr  (with  ye  advise  of  ye  cheefest 
amongst  them)  gave  way  that  they  should  set  corne 
every  man  for  his  owne  perticuler,  and  in  that  regard 
trust  to  themselves ;  in  all  other  things  to  goe  on  in  ye 
generall  way  as  before.  And  so  assigned  to  every 
family  a  parcell  of  land,  according  to  the  proportion 
of  their  number  for  that  end,  only  for  present  use 
(but  made  no  devission  for  inheritance)  and  ranged 
all  boys  &  youth  under  some  familie.  This  had  very 
good  success ;  for  it  made  all  hands  very  industrious, 
so  as  much  more  corne  was  planted  then  other  waise 
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would  have  bene  by  any  means  ye  Govr  or  any  other 
could  use,  and  saved  him  a  great  deall  of  trouble,  and 
gave  farr  better  contente.  The  women  now  wente 
willingly  into  ye  feild,  and  tooke  their  little-ons  with 
them  to  set  corne,  which  before  would  aledg  weak- 
ness, and  inabilitie;  whom  to  have  compelled  would 
have  been  thought  great  tiranie  and  oppression. 


And  this  is  but  a  repetition  of  the  story  of  the 
early  Germanic  settlements  in  Europe,  where 
we  first  find  village  communism,  then  owner- 
ship without  inheritance,  and  then  inheritance. 
Nowhere,  indeed,  has  any  greater  truth  been 
sounded  or  any  better  estimate  been  made  of 
the  home  and  property  instincts  of  the  Anglo- 
Saxon  than  has  been  given  to  us  by  the  poet, 
Rudyard  Kipling,  in  his  An  Imperial  Rescript, 
and  where  the  merry  laugh  of  a  woman  is 
made  to  set  at  naught  the  efforts  of  the  Ger- 
man Emperor  to  bring  about  the  reign  of  so- 
cialism. The  emperor's  proposal  was  one 
whereby — 

The  strong  shall  wait  for  the  weary,  the  hale  shall 

halt  for  the  weak; 
With  the  even  tramp  of  an  army  where  no  man 

breaks  from  the  line. 

The  paper  lay  on  the  table,  the  strong  heads  bowed 

thereby, 
And  a  wail  went  up  from  the  peoples :  —  "  Ay,  sign 

—  give  rest,  for  we  die !  " 
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A  hand  was  stretched  to  the  goose-quill,  a  fist  was 

cramped  to  scrawl, 
When  —  the  laugh  of  a  blue-eyed  maiden  ran  clear 

through  the  council-hall. 

And  each  one  heard  Her  laughing  as  each  one  saw 

Her  plain  — 

Saidie,  Mimi,  or  Olga,  Gretchen,  or  Mary  Jane. 
And  the  Spirit  of  Man  That  is  in  Him  to  the  light  of 

the  vision  woke; 
And   the   men   drew   back    from    the    paper,    as   a 

Yankee  delegate  spoke  — 

We  need  quote  no  further.  They  spoke  one 
and  all  and  in  the  same  way,  for  the  "  Spirit 
of  Man"  was  in  them. 

They  passed  one  resolution :  —  "  Your  sub-committee 

believe 
You  can  lighten  the  curse  of  Adam  when  you've 

lifted  the  curse  of  Eve. 
But  till  we  are  built  like  angels,  with  hammer  and 

chisel  and  pen, 
We  will  work  for  ourself  and  a  woman,  for  ever  and 

ever,  amen." 

The  instinct  of  private  possession,  indeed,  is 
the  greatest  of  all  instincts.  It  is  greater  even 
than  the  sexual  instinct,  for  it  always  accom- 
panies it.  Though  the  communistic  was  per- 
haps the  original  idea,  it  has  never  been  the 
idea  of  a  well-cemented  and  virile  state. 


CHAPTER  III 

NECESSITY  OF  EXTENDED  PRIVATE  OWNERSHIP 
TO  NATIONAL  GREATNESS 

IT  is  safe  to  say  that  although  communism 
may  have  been  the  original  social  idea,  no 
nation  or  race  has  ever  grown  strong  or  pros- 
pered long  thereunder.  It  is  likewise  true 
that  no  nation  has  grown  strong  or  pros- 
pered for  any  length  of  time  where  the  owner- 
ship of  its  land  and  of  its  natural  opportunities 
has  been  in  the  hands  of  the  few,  and  where 
not  merely  the  right  but  the  ability  to  contract 
and  to  acquire  has  not  generally  prevailed. 

It  is  easy  to  draw  false  deductions  from  the 
history  of  trie  past,  but  few  will  deny  that  it 
was  this  absence  of  property  rights  and  the 
hope  of  property  rights  in  the  masses  of  the 
people  that  was  one  of  the  great  causes  of 
the  destruction  of  the  ancient  civilizations. 
Though  Egypt  was,  for  a  time,  the  granary  of 
the  world,  and  though,  for  a  time,  its  manufac- 
tures were  highly  developed,  its  government 
was  essentially  a  theocracy,  and  its  resources 
were  strictly  monopolized  by  the  king,  the 
priesthood,  and  the  army.  With  all  of  its 
greatness,  it  lacked  the  stimulus  of  private 
26 
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initiative,  and  the  right  of  private  liberty,  and 
of  private  property.  There  was,  therefore, 
no  strong  middle  or  property-owning  class 
which  could,  or  cared  to,  assert  itself  against 
foreign  aggressors,  and  when  once  its  mili- 
tary autocracy,  and  later  their  hired  mer- 
cenaries were  defeated,  the  people  as  a  whole 
had  no  power  or  instinct  of  resistance.  The 
quickly  vanishing  Assyrian  Empire  also  was 
founded  upon  an  aristocracy  of  soldiers  and 
was  maintained  by  tribute  and  by  slavery. 

The  nation,  on  the  other  hand,  which  sub- 
jugated the  ancient  world,  was  the  Roman, 
and  this  nation,  though  still  inheriting  many 
of  the  communistic  ideas  of  the  past  was,  of 
all  the  nations  of  the  ancient  world,  the  most 
particularistic.  Among  the  Romans  indeed 
the  idea  of  the  private  ownership  of  land 
(quiritary)  had  a  religious  sanction.  He  who 
removed  a  boundary  post  was  guilty  of  sac- 
rilege. If,  on  the  other  hand,  the  destruc- 
tion of  Rome  was  due  to  any  one  cause,  it  was 
due  to  the  extension  of  the  Roman  villa,  the 
monopolization  of  vast  tracts  of  land  which 
were  tilled  merely  by  slaves,  and  the  elimina- 
tion of  the  yeoman  class,  which,  righting  as  it 
does  for  its  homes  and  its  families,  is  a  nation's 
greatest  asset  in  the  time  of  war.  And  it  has 
been  its  greatly  increased  carrying  trade  and 
the  colonization  of  the  free  lands  of  America, 
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Australia,  and  Africa  that  alone  have  pre- 
served the  British  Empire. 

Though  man  may  not  live  by  bread  alone, 
the  progress  of  society  has  ever  been  connected 
with  the  question  of  private  property.  Though 
men  have  momentarily  banded  together  for  the 
protection  of  community  property  against  a 
common  foe,  they  have  never  long  remained 
so  united  except  where  the  possession  of  pri- 
vate property  has  been  the  rule.  They  have 
formed  and  supported  governments  in  order 
that  the  right  of  property  might  be  protected ; 
and  have  only  remained  loyal  to  such  govern- 
ments when  the  right  to  acquire  and  a  rea- 
sonable opportunity  to  acquire  prevailed.  It  is 
more  than  an  idle  saying  that  men  will  not  long 
fight  for  a  boarding-house,  nor  will  men  long 
fight  for  free  love.  They  fight  for  homes  and 
for  firesides,  for  their  lares  and  their  penates, 
and  back  of  the  loyalty  to  the  flag  is  the  love 
of  the  rocks  and  the  rills,  and  the  far  deeper 
loyalty  to  "  the  wee  cot,  the  cricket's  kirr,  love, 
and  the  sweet,  sad  face  of  her.". 

It  has  been  shown  how  the  idea  of  personal 
liberty  and  of  private  property  may  be  so  dis- 
torted as  to  produce  a  monopoly  of  the  land, 
the  natural  agency  of  production,  and  thus  tend 
to  reduce  a  nation's  virility  by  starving  and 
debasing  its  lower  and  weaker  classes.  Yet.  on 
the  other  hand,  we  must  not  shut  our  eyes 
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to  the  fact  that  it  has  been  this  very  monopoli- 
zation which  has  made  some  of  the  greatest 
of  the  world-conquering  and  colonizing  na- 
tions of  the  past,  such  as  Greece  and  Phoenicia, 
and  has  certainly  made  the  British  Empire  of 
today. 

It  was  the  Scotchman,  who  had  been  driven 
from  the  land  and  the  sociability  and  com- 
panionship of  the  small  village  communities, 
which  the  great  landlords  had  given  over  to  the 
raising  of  game  or,  at  the  most,  of  sheep  and 
of  cattle,  that  manned  the  merchant  marine  of 
England;  and,  when  steam  came  to  be  used, 
so  mastered  its  mysteries  that  today  there  is 
hardly  an  ocean  liner  whose  engineer  is  not  of 
its  sons. 

It  was  the  dispossessed  highlander  who  set- 
tled Newfoundland  and  first  migrated  in  any 
large  numbers  to  the  Hudson  Bay  territories. 
It  was  he  who  was  induced  to  settle  jj^orguT 
and  serve  as  a  barrier  against  the  Indians,  the 
Spanish,  and  the  French,  and  it  was  he  who 
was  made  by  William  Penn  to  man  the  outer 
circle  of  his  settlements. 

It  was  the  small  English  farmer  who  settled 
Australia  and  New  Zealand,  and  it  is  the 
younger  sons  of  the  British  aristocracy  and 
of  its  gentry  class  who,  depossessed  at  home 
by  the  laws  and  customs  of  primogeniture, 
have  furnished  the  explorers  and  pioneers  of 
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the  empire  and  extended  its  limits  in  every 
part  of  the  world.  It  was,  in  short,  lack  of 
opportunity  at  home  which  made  men  like 
Hawkins  and  Clive  and  Cooke  and  Cecil 
Rhodes  and  the  great  empire  builders  of  the 
Canadian  Northwest.  Much  of  the  reason,  in- 
deed, for  the  enormous  extension  of  the  British 
as  compared  with  the  French  colonial  empire 
can  be  ascribed  to  the  fact  of  the  equal  divi- 
sion of  the  land  in  France  which  followed  the 
French  Revolution,  the  richness  of  her  soil, 
and  the  fact  that  the  struggle  for  a  place  and 
for  existence  has  not  been  as  hard  for  the 
French  peasant  and  for  the  younger  sons  of 
her  middle  classes  as  it  has  been  in  the  British 
Isles. 

None  of  this,  however,  could  have  been  or 
would  have  been  unless  the  race  had  been 
trained  in  the  school  of  individualism  and  of 
private  property  rights.  The  world  has  yet  to 
see  a  communistic  or  socialistic  colony  which 
has  succeeded.  The  great  incentive  to  the 
swarming  of  the  British  was  that  of  gain. 
They  swarmed  that  they  themselves  might  be 
landed  proprietors.  When  the  incentive  was 
taken  away  the  colonies  failed. 

What  is  true  in  respect  to  Canada  and  Africa 
and  India  is  true  of  the  so-called  American 
colonies. 

The  French  colonies  were  merely  agencies 
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of  the  central  government  and  were  always 
looking  to  that  central  government  for  their 
support,  their  ideals,  and  their  policies.  When 
that  support  was  withdrawn,  they  failed.  In 
the  development  of  both  Great  Britain  and 
English  America,  and  in  the  mastery  of  the 
English  American  continent,  the  principle  of 
home  rule,  and  especially  of  a  social  home 
rule,  was  the  corner-stone.  The  French  ideal 
was  essentially  nationalistic  and  bureaucratic. 
The  American  and  English  ideal  was  essen- 
tially individualistic  and  Calvinistic.  Theirs 
was  a  home  rule  not  necessarily  of  colonies  or 
states,  but  rather  of  the  family,  of  the  village, 
of  the  hamlet,  of  the  church,  of  the  township, 
and  of  the  hundred.  The  right  to  acquire 
land  and  other  property  and  to  choose  one's 
associates  was  always  insisted  upon.  It  was 
for  this  reason  that  the  English  civilization 
outstripped  the  French  civilization  in  America 
and  overcame  it. 

,  The  growth  in  America  was  the  result  of 
the  growth  and  migration  and  pushing  for- 
ward into  the  wilderness  of  small  local  groups 
whose  members  made  their  own  laws,  chose 
their  own  associates,  and  set  up  their  own 
standards  of  property  rights,  and  of  public  and 

t  of  private  morality.  The  West  was  not  con- 
quered, the  Indians  were  not  subjugated  by 
the  troops  of  Great  Britain  nor  of  the  United 
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States.  It  was  conquered  and  occupied  by  the 
hardy,  individualistic,  often  Calvinistic  pioneer, 
who,  without  aid  except  that  derived  from 
his  own  axe  and  his  own  rifle,  cleared  and 
settled  the  land,  admitted  his  own  associates, 
established  his  own  social  customs,  framed 
his  own  government,  provided  for  his  own  de- 
fense, and  fought  for  the  home  and  the  social 
institutions  which  he  himself  had  created  and 
which  he  himself  was  to  own  and  control. 

There  has  been  in  America  a  local  home 
rule,  a  right  of  flocking  as  one  chooses,  and  a 
right  of  individual  ownership,  which,  as  an  ac- 
complished fact,  has  been  more  potent  than  the 
theory  of  state  sovereignty  itself  and  has  not 
been  dependent  upon  it.  It  has  been  the  home 
rule  of  the  local  unit,  of  the  family,  of  the 
local  church,  of  the  village,  and  of  the  town- 
ship, and  in  the  history  of  Anglo-Saxon  and 
American  development  no  government  has  ever 
been  able  to  ignore  it.  No  law  has  ever  been 
strong  enough  to  force  the  Anglo-Saxon  to 
change  his  natural  habits  or  to  mate  or  mingle 
with  those  whom  he  does  not  desire.  The  Civil 
War  may  have  destroyed  to  a  large  extent  the 
doctrine  of  state  rights;  it  did  not  destroy  the 
doctrine  of  inherent  social  and  property  rights. 

If  ever  indeed  the  United  States  becomes  a 
country  of  large  colonial  possessions  it  is  the 
scarcity  of  land  at  home  coupled  with  the 
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opportunity  to  acquire  it  abroad  that  will  make 
it  such.  It  is  this  fact  indeed  which  has  already 
induced  tens  of  thousands  of  our  best  citizens 
to  leave  the  middle  states  where  they  them- 
selves homesteaded,  but  where  the  land  is 
now  too  dear  for  their  sons  to  buy,  to  migrate 
to  the  Canadian  Northwest  where  land  is  plen- 
tiful and  can  be  privately  owned  and  where 
their  children  may  not  only  prosper  but  can 
settle  and  grow  up  around  them. 

And  not  only  was  the  desire  for  a  free  op- 
portunity for  the  acquisition  of  property  and 
the  lack  of  that  opportunity  at  home  the  propel- 
ling cause  of  all  of  the  migrations  of  the 
British,  but  it  was  the  cause  of  all  of  their  revo- 
lutions, including  that  of  the  American  col- 
onists. It,  too,  was  the  propelling  cause  of  the 
secession  of  the  Southern  States.  It  was  also 
the  cause  of  the  trek  of  the  Boers  from  Cape 
Colony.  For  there,  as  in  the  Southern  States 
of  the  American  Union,  it  was  found  that  what 
Cecil  Rhodes  afterward  termed  "the  damned 
nonconformist  conscience  of  the  mother  coun- 
try" had  determined  to  put  an  end  to  a  peculiar 
system  and  to  deny  the  right  of  personal 
property  in  slaves. 

It  is  to  be  noticed,  also,  that  among  the 
demands  of  the  barons  and  primates  who 
assembled  at  Runnymede  was  the  freedom  of 
their  land  from  seizure  for  debt,  the  freedom 
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from  oppressive  taxes,  the  right  to  have  their 
personal  estate  descend  to  their  heirs,  the  free- 
dom from  purveyances,  the  freedom  of  foreign 
trade,  and  the  right  to  hunt  in  their  own  for- 
ests. The  strength  of  the  Cromwellian  Revo- 
lution was  found  in  the  trading  cities  of 
England,  whose  right  to  trade  was  hampered 
by  the  ship-money  taxes  and  the  other  exer- 
cises of  the  so-called  royal  prerogative;  and 
in  the  Calvinistic  movement,  which  was  social 
and  political  as  much  as  it  was  religious,  and 
insisted  on  a  home  rule  and  a  local  control  of 
property  in  church  and  religious  as  well  as  in 
strictly  business  affairs. 

This  was  also  true  to  a  large  extent  of  the 
Huguenot  movement  upon  the  continent.  It 
was  the  desire,  indeed,  for  home  rule  and  for 
the  right  to  the  individual  control  of  property 
and  to  personal  liberty  which  was  the  back- 
bone of  the  Reformation.  Henry  vin  and  the 
squirearchy  of  England  desired  the  church 
lands  more  than  they  desired  religious  liberty, 
and  it  was  the  distribution  of  the  church  lands 
among  the  landless  gentry  which  gave  to  that 
monarch  his  popular  support. 

The  French  Revolution  was  neither  relig- 
ious, socialistic,  nor  communistic.  It  was 
essentially  a  revolution  of  the  middle  classes. 
It  was  a  revolution  of  the  bourgeoisie  and  not 
of  the  proletariat.  The  same  was  true  of  the 
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American  Revolution,  which  was  a  revolution 
of  men  who  were  incensed  at  governmental ^^ 
interference  with  the  privacy  of  the  home  and 
with  the  rights  of  property;  with  the  right  to 
trade  as  one  pleased;  to  acquire  property  as 
one  pleased,  and,  to  use  a  modern  term,  to 
"run  one's  business  as  one  pleased."  It  was 
essentially  a  middle-class  revolution,  as  have 
been,  as  a  matter  of  fact,  all  revolutions,  in- 
cluding those  in  England  under  Cromwell  and 
in  England  at  the  time  of  James  n. 

The  rise  of  Napoleon  and  his  earlier  suc- 
cesses were  due  to  the  fact  that  back  of  them 
was  the  middle  or  trading  class  of  the  French 
people  and  the  French  small  landed  proprietor. 
The  strength  of  Napoleon's  armies  lay  in  the 
fact  that  a  man  could  rise  from  the  ranks  and 
that  the  private  of  today  was  the  field  marshal 
of  tomorrow. 

The  demand  for  Napoleon  rose  from  the 
fact  that  the  French  Revolution  had  for  the 
moment  lapsed  into  anarchy,  and  that  the  mob 
of  Paris,  the  Sans  Culotte,  was  threatening  all 
property  rights  and  all  property  interests.  The 
business  classes  of  France  saw  that  a  strong 
hand  was  necessary  if  property  rights  were  to 
be  preserved.  They  accordingly  rallied  under 
the  strong  leadership  of  the  Corsican  artillery- 
man. They  were  opposed  to  the  old  aristocracy 
and  royalty  because  in  the  interest  of  the  aris- 
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tocracy  and  of  the  royalty  all  commerce  had 
been  restricted  and  taxed.  The  Girondists  had 
rebelled  against  this  aristocracy  because  they 
chafed  under  these  restrictions.  What  they 
most  desired,  however,  was  not  communism 
or  socialism,  but  a  laissez-faire  system  under 
which  one  could  barter  and  trade  as  he  pleased 
without  being  burdened  with  trade  restrictions 
or  unreasonable  taxation.  These  very  men  of 
the  middle  class,  however,  deserted  Napoleon 
when  he  began  to  interfere  with  their  interests, 
and  Napoleon  failed  not  so  much  because  of 
the  armies  of  the  allies,  but  because  he  later 
incurred  the  displeasure  of  the  commercial  and 
banking  classes  of  France,  who  were  offended 
and  injured  by  his  continental  system,  and 
who  refused  him  the  loans  of  moneys  and  sup- 
plies which  alone  could  make  success  possible. 
The  spirit  of  the  American  Revolution,  too, 
was  the  laissez-faire  spirit,  which  protested 
against  the  navigation  acts,  royal  monopolies, 
and  the  continental  system.  All  that  seemed 
to  be  necessary  to  men  like  Rousseau,  Jeffer- 
son, and  Adam  Smith  was  to  abolish  these 
restrictions  and  then  all  would  be  well.  Pri- 
vate freedom  to  contract  and  industrial  liberty 
was  all  that  seemed  to  be  necessary  to  the  mil- 
lennium. It  was  this  theory  which  in  a  large 
measure  gave  rise  to  the  declaration  that  all 
men  are  created  free  and  equal ;  that  they  are 
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endowed  by  their  Creator  with  certain  inalien- 
able rights;  .that  among  these  are  life,  liberty, 
and  the  pursuit  of  happiness. 

The  American  Federal  Constitution  strictly 
guarded  these  local  and  individual  rights.  This 
was  the  purpose  of  the  first  ten  amendments. 
It  is  noticeable,  too,  that  though,  at  any  rate 
before  the  adoption  of  the  Fourteenth  Amend- 
ment, the  Federal  Government  and  the  Federal 
Courts  were  emphatically  denied  the  right  to 
interfere  with  the  domestic  affairs  of  the  sev- 
eral states,  the  Constitution  nevertheless  as 
emphatically  stated  that  no  State  should  im- 
pair the  obligation  of  contracts,  and  that  as 
far  as  the  Federal  Government  itself  was  con- 
cerned, it  should  not  be  deemed  to  have  "the 
power  to  deprive  anyone  of  property  without 
due  process  of  law  nor  to  take  private  property 
for  public  use  without  just  compensation." 

The  truth,  indeed,  of  Mr.  J.  I.  C.  Hare's  per- 
tinent suggestion  cannot  be  denied,  that  in  the 
clauses  of  the  Magna  Charta  and  of  the  State 
and  Federal  constitutions  which  forbade  the 
deprivation  of  liberty  and  of  property  without 
due  process  of  law,  are  to  be  found  the  meat 
and  marrow  of  these  instruments,  and  that  all 
else  is  but  scaffolding  and  detail.  The  freedom 
from  searches  and  seizures,  from  the  quarter- 
ing of  troops,  and  the  guarantee  of  the  privacy 
of  the  home,  is  nothing  more  nor  less  than 
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freedom  from  interference  with  personal  and 
/property  rights,  and  the  same  is  true  of  the 
provision  that  no  property  shall  be  taken  for 
public  use  without  just  compensation.  All 
revolutions,  indeed,  which  have  been  worth  the 
while  have  centered  around  this  one  idea.  Tax- 
ation has  been  the  cause  of  most  of  them,  and 
taxation  is  merely  a  taking  of  property. 


CHAPTER  IV 

LIMITATIONS  TO  THE  RIGHT  OF  PRIVATE  PROP- 
ERTY AND  OF   PERSONAL  LIBERTY 

THE    LAISSEZ-FAIRE    IDEA 

UNDER  every  sane  government,  and  in 
order  that  there  may  be  true  and  lasting 
progress,  there  must  be  some  limitations  to  the 
right  of  private  property  and  of  personal 
liberty.  And  it  is  well  at  this  time  to  consider 
the  constitutional  provisions  which  are  held  to 
guarantee  property  and  liberty  under  the  Amer- 
ican Federal  Government  and  in  the  American 
States. 

It  is  well,  indeed,  to  consider  the  proposition, 
which  is  so  often  advanced,  that  a  man  has  a 
right  to  do  with  his  own  property  as  he  pleases 
an4  "to  run  his  own  business,"  and  to  de- 
termine whether  there  is  any  legal  or  social 
or  historical  justification  for  the  claims  of  the 
laissez-faire  extremists.  It  is  well  to  consider 
what  is  "one's  own  property"  and  what  is 
"one's  own  business." 

It  is  but  natural  that  the  laissez-faire  idea 
should  have  rooted  deep  on  the  American 
soil;  that  many  should  have  believed,  and 
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(should  still  believe,  that  the  interests  of  the 
j  whole  State  are  and  should  be  subordinate  to 
(the  desires  of  each  individual  unit,  and  that 
in  the  midst  of  the  seemingly  boundless  oppor- 
tunities that  were  afforded  by  a  new  and  un- 
developed continent,  men  should  have  tempo- 
rarily forgotten  the  limits  of  individualism 
which  were  implied  in  the  guarantees  of  the 
American  Constitution  itself  and  which  had 
always  been  recognized  during  the  history  and 
progress  of  the  race.  The  American  Revolu- 
tion was  but  one  of  the  numerous  English 
revolutions,  and,  like  all  of  them,  it  centered 
around  property  rights,  and,  as  far  as  the  rank 
and  file  were  concerned,  can  hardly  be  said 
to  have  been  either  fundamentally  altruistic  or 
fundamentally  democratic,  or  even  fundamen- 
tally religious. 

The  rising  of  the  barons  in  England,  though 
a  much  vaunted  triumph  of  democracy,  and 
though  ultimately  resulting  as  such,  was  not 
so  at  first  in  any  true  sense  of  the  word;  and 
the  same  is  true  even  of  the  later  English,  the 
French,  and  the  American  revolutions.  The 
barons  at  Runnymede  only  asked  that  the 
"freemen  should  not  be  dispossessed,  etc.,  ex- 
cept by  the  law  of  the  land,"  and  at  that  time 
by  the  law  of  the  land  seventy-five  per  cent  of 
the  population  were  in  a  species  of  serfdom. 
The  clause  of  the  Great  Charter  which  pro- 
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vided  that  the  king  should  not  "  send  upon  him 
[the  freeman]  unless  by  the  lawful  judgment 
of  his  peers,  or  by  the  law  of  the  land,"  though 
afterwards  construed  to  guarantee  a  fair  trial 
and  equal  protection  to  the  personal  liberty 
and  property  rights  of  all,  was  at  first  merely 
insisted  upon  by  the  barons  (who  had  their 
own  baronial  courts,  or  pares,  and  that  is  all 
the  words  "judgment  of  his  peers"  first 
meant)  to  prevent  an  unpleasant  royal  prac- 
tice of  reducing  to  subjection  by  means  of 
royal  forces  barons  who  robbed  and  mistreated 
royal  subjects,  and  when  called  to  account  by 
the  royal  courts  retired  to  their  fortresses  and 
defied  arrest;  and  in  one  instance  at  least, 
hung  on  their  castle  walls  a  sheriff  who  had 
been  sent  to  bring  them  to  justice.  The  Crom- 
wellian  Revolution  was  a  revolution  which  was 
largely  of  the  middle  or  business  class,  and 
the  Industrial  Revolution  in  England  was 
hardly  democratic. 

The  rising  of  the  third  estate  in  France 
was  a  rising  of  the  business  interests  against 
royal  taxes  and  an  anti-commercial  royal 
policy.  These  revolutionists  cared  but  little 
for  the  welfare  of  those  beneath  them,  and  it 
was  because  of  that  lack  of  interest  that  the 
anarchism  of  St.  Simon  and  of  Bakunin  arose 
in  France,  and  the  crusades  of  Shaftesbury  and 
his  fellows  against  the  iniquities  of  the  English 
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factory  and  mining  system  were  later  made 
necessary. 

This  same  individualism  came  to  America 
and  was  inherited  by  us.  Added  to  it  was  the 
individualism  of  the  frontier  —  the  individual- 
ism of  the  man  far  from  governmental  control 
and  restraint,  who  as  a  matter  of  fact  can 
do  largely  as  he  pleases,  as  his  activity  at  first 
injures  no  one,  and  who  naturally  chafes  when 
the  advancing  tides  of  population  close  in  upon 
him,  and  he  is  sought  to  be  subjected  to  the 
restraints  which  are  necessary  to  every  well- 
organized  society. 

The  American  colonists  were,  as  a  rule, 
without  fortune,  ancestry,  social  or  political 
standing.  They  had  come  from  countries 
where  the  opportunities  of  the  poor  and  of 
the  middle  class  were  but  few,  and  where  indi- 
vidual initiative  was  everywhere  restricted  by 
an  arbitrary  government  for  purposes  of  its 
own  and  for  the  benefit  of  a  privileged  class. 
They  had  suffered  from  religious  intolerance 
and  a  combination  of  Church  and  State.  They 
had  suffered  from  the  Navigation  Acts,  bur- 
densome trade  regulations,  and  a  system  of 
arbitrary  searches  and  seizures.  All  that  they 
wanted  was  freedom  from  these  restrictions, 
and  when  this  was  accomplished  they  consid- 
ered that  all  had  been  won. 

With  the  success  of  the  Revolution  and  the 
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overthrow  of  the  control  of  England,  the 
American  bourgeoisie  accomplished  its  objects. 
With  the  removal  of  the  restrictions  of  the 
past,  prosperity  came.  The  business  classes 
grew  in  wealth  and  in  power,  and  it  is  not 
surprising  that  they  should  have  become  indi- 
vidualists, more  and  more  firmly  imbued  with 
the  laisscs-faire  idea;  with  the  desire  to  run 
their  own  business  as  they  saw  fit;  with  the  -v 
gospel  of  an  absolute  freedom  of  contract,  and  ^ 
with  the  theory  that  the  central  government 
should  be  a  policeman  merely,  and  should 
interfere  only  for  the  protection  of  property 
and  life. 

It  is  well  also  to  remember  that  the  exercise 
and  enforcement  of  the  so-called  police  power 
had  in  England,  and  up  to  the  time  of  the 
Cromwellian  Revolution,  always  been  a  part 
of  and  associated  with  the  royal  prerogative, 
and  that  through  the  centuries  there  had  been 
a  constant  struggle  between  the  king  and  the 
nobility  and  large  landed  proprietors,  who  in  a 
large  measure  represented  the  predatory  indi- 
vidualism of  the  feudal  warrior  and  of  the 
modern  predatory  commercialist.  The  king,  at 
first  merely  a  war  lord,  in  fact  soon  began  to 
stand  for  and  to  represent  the  country  itself 
rind  the  masses  of  the  people. 

The  terms  "police  power"  and  "public 
policy"  are  similar  in  their  origin  and  are 
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evidently  both  derived  from  the  term  "public 
polity,"  which  has  been  defined  as  embracing 
the  whole  system  of  internal  regulation  by 
which  the  state  seeks  not  only  to  preserve  the 
public  order  and  to  prevent  offences  against 
itself,  but  also  to  establish  for  the  intercourse 
of  citizens  those  rules  of  good  manners  and 
good  neighborhood  which  are  calculated  to  pre- 
vent a  conflict  of  rights  and  to  insure  to  each 
the  enjoyment  of  his  rights  uninterrupted  by 
the  acts  of  others." 

In  a  state  of  society  where  baron  was  war- 
ring against  baron  and  chief  against  chief,  it 
soon  became  apparent  that  someone  must  in- 
terest himself  in  the  welfare  of  the  nation  as 
a  whole,  and  that  someone  soon  and  necessarily 
became  the  king.  Even  after  the  growth  of 
the  English  parliament,  that  body  interested 
itself  for  several  centuries  in  little  else  than  in 
voting  or  in  refusing  to  vote  supplies,  and  it 
was  the  king,  or  rather  "  the  king  in  council," 
who  formulated  and  enforced  most  of  the  do- 
mestic policies  of  the  land.  It  was  the  King 
and  the  English  church  who  brought  about  the 
abolition  of  serfdom  and  who  originated  the 
idea  that  the  poor  were  "God's  poor"  and 
that  the  manumitted  slave  was  the  king's  man. 
It  was  the  king  who  created  the  free  trading 
cities  and  gave  to  the  guilds  the  power  with 
which  to  resist  the  aggressions  of  their  feudal 
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lords.  They  were  created,  indeed,  by  royal 
charter  and  not  by  act  of  parliament. 

It  was  the  king,  in  short,  who  looked  after 
and  who  formulated  the  public  policy,  whether 
it  was  for  good  or  ill,  and  it  was  the  king  who 
appointed  and  who,  until  after  the  Revolution 
of  1689,  removed  the  judges,  and  who  thus 
indirectly  influenced  the  decisions  of  the  courts 
and  the  conceptions  of  property  and  of  liberty 
which  those  decisions  sanctioned  and  con- 
firmed. But  though  it  was  the  king  who,  in  a 
large  sense,  first  created  the  English  trading 
classes  and  made  trade  possible,  it  was  he  also 
who  by  the  same  prerogative  created  the  royal 
exactions  and  monopolies  and  levied  the  ship 
money  in  the  time  of  Charles  the  First;  and 
it  was  the  Hanoverian  King  George  the  Third 
who,  forgetting  the  fact  that  the  American 
colonies  had  been  founded  by  middle-class 
Britons  who  had  emigrated  to  the  new  land 
largely  because  of  the  exactions  of  the  Stuarts, 
attempted  at  the  time  of  the  American  Revo- 
lution to  revive  these  prerogatives  and  to  sanc- 
tion these  levies. 

It  is  not  to  be  wondered  at,  therefore,  that 
in  an  age  when  men  were  revolting  against  the 
unwarranted  exercise  of  the  prerogatives  of 
the  sovereign  king  they  should  for  the  moment 
have  forgotten  that  as  long  as  there  was  a 
sovereign  king  some  of  those  prerogatives  were 
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necessary  and  legitimate,  and  that  for  the  mo- 
ment they  should  have  failed  to  realize  that  if 
their  new  sovereign,  the  sovereign  people,  was 
to  be  the  sovereign  of  a  land  of  progress  and 
of  civilization,  those  legitimate  prerogatives 
must  be  conceded  to  it.  Fortunately,  however, 
the  great  leaders  of  the  day  saw  further  and 
founded  the  new  government  not  on  the  extrav- 
agances of  the  present  but  on  the  law  and  tradi- 
tions of  the  past,  and  on  the  conceptions  of 
property  and  liberty  which  the  centuries  had 
evolved. 

Although,  indeed,  in  all  revolutions  we  find 
those  who  merely  seek  their  own  individual 
profit,  and  who  in  their  own  personal  pros- 
perity soon  come  to  forget  the  great  needs  and 
aspirations  which  alone  give  rise  to  and  make 
popular  uprising  possible  and  successful,  we 
also  always  find  the  great  thinkers  'and  patriots 
who  rightly  gauge  and  found  them  and  give 
to  them  their  lasting  social  and  legal  basis,  and 
America  was  not  lacking  in  such  men. 

It  is  fortunate  that  the  great  leaders  of 
American  thought  and  the  men  of  real  influ- 
ence looked  upon  the  movement  as  an  insistence 
upon  and  return  to  old  and  established  rights 
rather  than  as  an  insurrection.  A  revolution 
is  merely  a  turning  backward  into  well-estab- 
lished ways,  and,  if  worthy  of  its  name,  is  con- 
servative and  not  destructive.  The  American 
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Revolution  was  no  exception  to  this  rule.  Un- 
til this  was  assured,  and  the  movement  could 
be  placed  upon  a  legal  and  constitutional  basis, 
men  like  Washington  and  Hamilton  held  back 
and  refused  their  aid,  and  when  the  clash 
came  they  made  it  clear  to  the  world  that, 
though  it  was  liberty  they  were  after,  it  was 
only  such  a  measure  thereof  as  they  believed 
the  laws  and  traditions  of  England  herself 
guaranteed.  It  is  noticeable,  indeed,  that  the 
fifth  amendment  to  the  Federal  Constitution 
does  not  guarantee  unlimited  liberty,  but  only 

That  no  person  shall  be  deprived  of  life,  liberty, 
and  property  without  due  process  of  law,  ...  no 
person  shall  be  denied  the  equal  protection  of  the 
laws ;  nor  shall  private  property  be  taken  for  a  public 
use  without  just  compensation. 

These  provisions  of  the  American  Constitu- 
tion were  but  adaptations  of  Section  xxxix 
of  the  Magna  Charta,  which  provided  that— 

No  freeman  shall  be  taken  or  imprisoned  or  des- 
seizcd  or  be  outlawed  or  exiled  or  anywise  destroyed, 
but  by  the  lawful  judgment  of  his  peers,  or  by  the 
law  of  the  land. 

And  the  clause  of  the  petition  of  rights  which 
prayed,  or  rather  demanded,  that — 

No  man  be  compelled  to  make  or  yield  any  gift, 
loan,  benevolence,  tax,  or  such  like  charge  without 
common  consent,  by  act  of  Parliament ;  that  none  be 
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called  upon  to  make  answer  for  refusal  so  to  do; 
that  freemen  be  imprisoned  or  detained  only  by  the 
law  of  the  land,  or  by  due  process  of  law,  and  not  by 
the  king's  special  command,  without  any  charge. 

In  these  provisions  the  law  of  the  land  is 
always  referred  to  and  in  them  are  to  be  found 
the  meat  and  marrow  of  our  constitutional 
enactments  in  so  far  as  the  questions  now  be- 
fore us  for  discussion  are  concerned,  and  all 
else  is  mere  detail  and  machinery. 

In  his  work,  American  Constitutional  Law, 
Mr.  J.  I.  C.  Hare  says : 

Those  famous  and  precious  clauses  were  to  a  great 
extent  an  enunciation  of  principles  common  to  all 
the  Germanic  tribes  and  had  been  declared  in  like 
terms  by  the  successors  of  Charlemagne;  but  they 
gained  in  value  and  significance  through  the  exten- 
sion of  the  privileges  which  they  conferred  beyond 
the  class  who  won  and  held  their  lands  by  the  sword, 
to  every  freeman  on  English  soil.  Although  orig- 
inally designed  as  checks  on  the  executive,  judicial, 
and  legislative  functions  as  then  centered  in  the  king 
in  council,  they  now  operate  as  restraints  on  all  the 
branches  of  our  government. 

They  are  venerable  from  their  antiquity  and  for 
the  service  which  they  have  rendered  to  the  cause  of 
freedom  for  many  centuries  and  on  both  sides  of  the 
Atlantic,  and  are  interwoven  with  the  institutions  of 
the  English  speaking  race  as  now  disseminated 
throughout  the  globe.  Time  has  given  them  a  sanc- 
tion which  is  wanting  to  new-invented  formulae ;  and 
when  understod  and  applied  aright,  they  afford  a 
protection  against  arbitrary  power  which  includes  all 
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that  is  essential  in  the  other  constitutional  safeguards 
and  render  them  superfluous. 

When  it  is  said,  in  effect,  that  no  one  shall  be 
deprived  of  any  natural  right  save  by  the  judgment 
of  a  duly  constituted  tribunal  proceeding  conform- 
ably to  established  rules  and  principles,  and  with  an 
opportunity  for  a  trial  by  jury  if  the  question  is  one 
of  fact,  all  has  been  said  that  is  possible  to  human 
foresight,  and  the  rest  must  be  left  to  the  good  sense 
and  virtue  of  the  people  and  of  those  to  whom  they 
entrust  the  reins  of  government. 

The  American  Constitution,  though  no  doubt 
the  most  wonderful  document  which  at  one 
time  was  ever  struck  off  by  the  pen  of  man, 
was  not  new  in  any  of  its  particulars,  but  was 
an  inheritance  from  the  past.  Back  of  it  were 
the  social  concepts  of  the  whole  British  race 
and  the  theories  of  the  social  and  political 
thinkers  of  many  ages  and  of  many  lands.  And 
we  can  only  understand  the  real  meaning  of  its 
clauses  and  of  its  guaranties  by  examining  that 
history. 

Says  Mr.  Justice  Johnson  in  the  case  of 
Bank  of  Columbia  v.  Okely : 

As  to  the  words  of  the  Magna  Charta,  incorpo- 
rated into  the  law  of  Maryland,  after  volumes  writ- 
ten and  spoken  with  a  view  to  their  exposition,  the 
good  sense  of  mankind  has  at  last  settled  down  to 
this,  that  they  were  intended  to  secure  the  individual 
from  the  arbitrary  exercise  of  the  powers  of  govern- 
ment, unrestrained  by  the  established  principles  of 
private  rights  and  distributive  justice. 
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But  what  are  "  the  established  principles  of 
private  rights  and  distributive  justice  "  ?  What 
are  the  rights  to  liberty  and  to  property  for 
'which  the  Anglo  Saxon  has  been  so  insistent? 
!  What  are  the  limits  to  his  individualism  ?  What 
is  the  real  meaning  of  the  American  Bill  of 
Rights  ?  What  are  the  real  meaning  and  scope 
of  the  terms  "  liberty  "  and  "  property  "  as  used 
in  the  Constitution  ?  These  questions  are  today 
demanding  an  answer,  and  that  answer  must  be 
found,  not  in  the  clauses  of  the  Constitution 
itself  which  we  are  called  upon  to  interpret,  but 
in  the  history  of  the  race. 

The  story  of  the  development  of  the  English 
and  of  the  American  law  is  the  story  of  a 
struggle  between  the  innate  love  of  the  North- 
man for  the  right  to  property  and  to  opportu- 
nity, and  to  do  with  such  property  and  oppor- 
tunity as  he  pleases,  and  the  broader  idea  which 
comes  from  being  a  member  of  an  organized 
society  composed  of  individuals  with  mutual 
duties,  rights,  and  obligations,  and  having  a 
common  loyalty  to  a  common  country  and  a 
common  humanity.  It  is,  in  short,  the  history 
of  a  struggle  between  the  idea  of  personal 
liberty  and  the  idea  which  is  comprehended  in 
the  ancient  Roman  maxim  that  "the  public 
>  welfare  is  the  highest  law."  This  maxim  and 
its  companion,  that  it  is  the  duty  of  every 
citizen  "to  so  use  his  own  as  not  to  injure 


Private  Property  and  Personal  Liberty     511 

that  which  belongs  to  another,"  are  as  firmly 
implanted  in  the  British  and  in  the  American 
law  as  are  the  constitutional  safeguards  which 
surround  the  right  to  property  and  to  personal 
liberty. 

It  took  time  for  their  development  and 
recognition.  They  were  opposed  to  the  aris- 
tocratic individualism  of  the  Middle  Ages. 
Their  recognition  was  at  first  largely  brought 
about  by  the  influence  of  the  Roman  law  and 
of  the  Christian  Church,  which  the  barbarian 
invasions  for  a  time  submerged.  Their  recog- 
nition was  later  checked  by  the  Industrial 
Revolution  and  by  the  laissez-faire  school  of 
political  economy.  They  were  none  the  less 
recognized  by  the  Magna  Charta  and  rooted 
in  the  British  Law,  and  it  can  now  be  safely 
said  that  the  courts  and  the  public  generally  — 
for,  after  all,  the  courts  merely  reflect  the 
sober  sense  and  second  thought  of  the  pub- 
lic—  have  come  to  see  and  to  hold  that  a  right 
to  property  and  liberty  should  never  be  guar- 
anteed in  matters  and  things  which  are  in- 
jurious to  the  public  health,  the  public  welfare, 
or  the  public  morality,  or  even  to  the  con--/ 
venience  of  the  public  as  a  whole.  The  Amer- 
ican Constitution,  indeed,  and  the  constitutions 
of  the  several  states,  which  were  modeled  after 
it,  did  not  grant  any  new  liberty  or  new  rights. 
They  only  guaranteed  a  continuance  of  the 
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liberties  and  rights  then  existing,  and  even  at 
the  time  of  the  adoption  of  these  constitutions 
and  at  the  more  or  less  barbarous  and  un- 
altruistic  period  of  the  Revolution,  there  was 
admitted  to  be  no  right  to  liberty  in  those 
things  which  were  deemed  to  be  so  injurious. 

It  is  only,  therefore,  in  determining  what  is 
and  what  is  not  injurious  to  the  public;  what 
are  and  what  are  not  matters  of  public  con- 
cern; and  perhaps  who  are  and  who  are  not, 
in  particular  cases,  members  of  the  general 
public,  that  we  experience  any  difficulty  when 
we  seek  to  pass  upon  the  validity  —  or,  what 
is  the  same  thing,  the  social  necessity  and  wis- 
dom—  of  statutory  enactments  which  encroach 
upon  the  freedom  of  the  individual  or  the  free 
exercise  of  property  rights;  or  as  a  people 
generally  to  determine  the  sphere  of  govern- 
mental control.  For  though  there  is  a  great 
and  constant  struggle  going  on  between  the 
principles  of  individualism  and  of  collectivism, 
and  although  every  new  restraint  upon  per- 
sonal activity  will  always  be  more  or  less  vigor- 
ously resisted,  the  doctrine  that  the  welfare  of 
the  public  is  the  highest  law  is  generally  recog- 
nized, and  the  growth  of  the  law  in  social 
righteousness  must  come  and  can  come  alone 
from  a  broader  conception  of  wherein  the 
public  welfare  really  consists. 

Even  the  individualism  of  the  Bentham  type 
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insists  upon  individualism  as  a  principle  which 
shall  be  emphasized  under  government  and  in 
society,  and  not  out  of  society.  It  is  advocated 
as  a  governmental  idea  from  the  standpoint  of 
patriotism  as  well  as  from  that  of  the  indi- 
vidual. He  who  believes  in  it  is  no  less  a 
believer  in  organized  society  than  is  the  col- 
lectivist.  He  advocates  individualism  because 
he  believes  that  it  will  promote  industry, 
economy,  and  self-respect,  and  in  promoting 
these  virtues  will  add  to  the  strength  of  the 
state  itself. 

There  can  be  no  doubt  that  individualism 
was  the  cornerstone  of  the  American  state  and 
that  it  was  the  love  of  private  property  which 
drew  to  it  its  emigrants.  It  is  a  mistake,  how- 
ever, to  suppose  that  the  ultimate  rights  of  the 
State  or  of  the  organized  community  were 
absolutely  ignored  or  absolutely  forgotten,  or 
that  the  right  to  property  and  personal  liberty^ 
was  ever  thought  to  be  unlimited.  Emphasis 
was  given  to  individualism  because  individual- 
ism was  the  order  of  the  day,  and  the  Colonists 
were  breaking  away  from  unreasonable  and 
unfair  restrictions,  which  were  not  necessary 
for  the  public  weal,  and  from  a  superimposed 
and  undemocratic  law. 

A  seemingly  boundless  national  domain  and 
seemingly  boundless  opportunities  for  a  time 
also  seemed  to  make  government  interference 
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\  unnecessary,  and  it  was  only  when  the  popu- 
lation  began   to   be  congested   that  its   need 

Lfcecame  apparent.  When  there  was  conges- 
f\  tion,  however,  or  a  real  need,  the  paramount 
rights  of  the  community  were  always  and  early 
recognized.  It  was  in  Massachusetts,  for  in- 
stance, that  what  we  may  term  social  legislation 
first  came  both  to  be  enacted  and  later  sustained 
by  the  courts.  Massachusetts  settled  in  the 
affirmative  the  question  of  the  necessity  and 
validity  of  statutes  which  regulate  the  hours  of 
labor  of  women  and  children  fifty  years  before 
the  idea  was  even  suggested  to  the  Illinois  legis- 
lature or  to  the  Illinois  courts.  Massachusetts 
saw  the  reason  and  necessity  for  such  legisla- 
tion long  before  the  Western  states,  both  be- 
cause the  majority  of  her  people  were  of 
British  stock  and  had  been  trained  in  British 
precedents,  and  because  her  population  early 
became  relatively  congested;  her  factory  sys- 
tem was  earlier  developed  than  in  any  other  of 
the  American  States,  and  the  evils  incident  to 
that  system  became  earlier  apparent. 

The  Illinois  Court  first  declared  similar 
acts  invalid  because  its  judges  had  had  their 
training  in  the  individualistic  and  agricultural 
West,  and  were  not  familiar  with  the  necessi- 
ties and  with  the  evils  of  the  modern  industrial 
system.  Fifteen  years  later,  and  with  a  wider 
experience  and  a  wider  information,  the  Court 
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reversed  itself  and  sustained  these  laws.  It  is 
a  noticeable  fact,  too,  that  it  was  in  Pennsyl- 
vania and  Massachusetts,  Quaker  and  Aboli- 
tionist though  they  may  have  been,  that  the 
segregation  of  the  negro  was  first  the  subject 
of  legislation  and  was  first  before,  and  sanc- 
tioned by,  the  courts.  This,  it  is  believed,  was 
merely  due  to  the  fact  that  the  need  of  such 
legislation  naturally  and  necessarily  became 
apparent  in  the  crowded  manufacturing  centers 
of  the  North  earlier  than  it  did  in  the  South, 
where  the  cities  were  small  and  few  in  number, 
and  where  the  negro  was  not  sent  to  the  public 
schools,  and,  being  disfranchised  and  enslaved, 
was  segregated  by  that  very  fact. 

It  is  plainly  absurd  to  speak  of  the  right  to 
own  and  to  do  as  we  please  as  a  natural  right 
and  to  contend  that  our  constitutions  have  eve£_ 
recognized  it  to  be  such.  Throughout  all  Eng- 
1  i sh  Jiistory  the  law  of  eminent  domain  has  e x- 
istej" It  has  been  defined  by  Mr.  John  Lewis 
as — 

The  right  or  power  of  a  sovereign  state  to  app 
priate  private  property  to  particular  uses  for  the  pu 
pose  of  promoting  the  general  welfare,  ...  to  em- 
brace all  cases  where  by  authority  of  the  state  and 
for  public  good,  the  property  of  the  individual  is 
taken  without  his  consent  for  the  purpose  of  being 
devoted  to  some  particular  use,  either  by  the  state 
itself  or  by  a  corporation,  public  or  private,  or  by  a 
private  citizen. 
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Apart  from  Constitutional  considerations  [the 
learned  author  continues],  it  is  not  essential,  in  order 
to  constitute  an  act  of  eminent  domain,  that  the  use 
for  which  the  property  is  taken  should  be  of  a  public 
nature.  It  is  sufficient  that  the  use  of  the  particular 
property  for  the  purpose  proposed  is  necessary  to 
enable  individual  proprietors  to  cultivate  and  improve 
their  land  to  the  best  advantage  or  to  develop  certain 
natural  and  exceptional  resources  incident  thereto, 
such  as  a  water  privilege  or  a  mine.  In  such  cases 
the  public  welfare  is  promoted,  though  indirectly,  by 
the  increased  prosperity  which  necessarily  results 
from  developing  the  natural  resources  of  the  country. 

Such  was  and  always  has  been  the  English 
idea  and  the  English  law,  and  all  that  was 
necessary  to  the  exercise  of  the  power  was  an 
act  of  parliament  which  authorized  it. 

Our  due  process  of  law,  perhaps,  requires 
general  laws,  but  laws  are  held  general  which 
pertain  to  a  class,  provided  that  all  may  if 
they  choose  belong  to  that  class  and  come 
under  them.  If  on  account  of  the  benefit  to 
the  public  which  comes  from  the  prosperity  of 
the  individual  and  the  development  of  the  natu- 
ral resources  which  he  owns,  the  State  may 
compel  the  sale  to  him  of  the  property  of  an- 
other, it  can  certainly  require  as  a  prerequisite 
of  ownership  in  himself  the  beneficial  use 
thereof. 


CHAPTER  V 

THE    DOCTRINE    OF    PUBLIC    NECESSITY    VERSUS 
THE  PRINCIPLE  OF  FEUDAL  RELATIONSHIP 

THE  common  law  system  of  building  upon 
precedent  which  has  been  in  vogue  in  the 
United  States  for  a  long  period  of  years, 
though  admirable  in  many  respects,  has  often 
caused  us  to  forget  fundamental  facts  and 
fundamental  necessities.  These  facts  and  neces- 
sities have  existed  none  the  less  and  have  been 
none  the  less  controlling,  and  today  we  are 
gradually  learning  to  base  the  right  of  regula- 
tion on  a  sounder  and  more  social  foundation. 

We  gradually  became  aware  of  the  stupen- 
dous and  criminal  waste  of  our  natural  re- 
sources. We  came  to  realize  that  the  gas  and 
oil  supplies  of  states  like  Indiana,  which  for  a 
number  of  years  had  turned  the  wheels  of 
industry,  transformed  sand  wastes  into  manu- 
facturing centers,  and  furnished  light  and 
warmth  to  hundreds  of  thousands  of  people, 
were  being  depleted  not  so  much  by  use  as  by 
waste,  so  that  thousands  suffered  and  were 
doomed  to  suffer. 

We  gradually  learned  that  the  devastation 
of  our  forests  and  the  denuding  of  our  moun- 

57 


58  Property  and  Society 

tainsides  harmed  not  merely  the  owners  of  the 
land,  but  counties  and  states.  We  gradually 
learned  that  our  seemingly  unlimited  supply 
of  wild  game,  which  has  always  served  as  an 
immediate  food  supply  to  the  pioneer,  and 
which  in  a  large  measure  made  the  winning 
of  the  West  possible  to  the  early  settlers,  was 
being  exhausted,  and  this  not  by  use  but  by 
waste  and  by  wanton  destruction. 

We  came  to  learn  that  our  oyster  beds  were 
being  depleted  and  our  fish  supply  destroyed, 
and  that  the  waters  even  of  our  rivers  were 
being  diverted  and  depleted.  We,  however, 
for  years  sought  to  prevent  these  wastes  and 
the  catastrophes  which  they  threatened,  not 
by  facing  the  issues  squarely  or  by  justifying 
our  interference  upon  broad  grounds  of 
public  necessity,  but  on  the  theory  of  feudal 
relationship  and  of  individual  property 
rights. 

For  many  years  we  had  been  taught  to  be- 
lieve that  a  man  could  use  or  waste  his  own 
property  as  he  pleased  so  long  as  he  did  not  in- 
jure the  property  of  another,  so  when  the  waste 
of  our  natural  resources  became  intolerable 
we  racked  our  brains  to  discover  some  other 
right,  not  in  the  public  but  in  some  neigh- 
boring land  owner,  which  would  justify  inter- 
ference under  the  old  maxim :  "  So  use  thine 
own  that  thou  injure  not  that  of  another." 
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We  were  long  in  arriving  at  the  fundamental 
truth  that  that  other  was  the  public  itself 
which  ultimately  is  compelled  to  support  the 
poor  and  the  homeless,  and  which  the  European 
war  has  shown  is  entirely  dependent  upon  the 
strength  and  virility  of  its  individual  citizen- 
ship and  upon  the  natural  resources  which  it 
has  conserved  and  maintained. 

When,  for  instance,  the  destruction  of  oyster 
beds  in  Chesapeake  Bay  was  sought  to  be 
regulated,  the  courts  adopted  the  theory  that 
the  land  under  the  waters  did  not  belong  to 
private  individuals,  but  to  the  State  itself,  and 
was  part,  as  it  were,  of  the  public  domain. 
When  game  was  sought  to  be  protected,  the 
courts  adopted  the  old  Salic  theory  that  wild 
game,  unlike  land  and  other  private  property, 
belonged  to  the  sovereign,  that  sovereign  in 
America  being  the  people,  and  that  the  people 
therefore  could  regulate  and  control.  When 
the  wasting  of  natural  gas  was  sought  to  be 
prevented,  the  courts,  after  first  holding  that 
the  ownership  of  land  carried  with  it  the 
ownership  of  all  things  that  were  above  and 
beneath,  and  that  one  could  do  with  his  own 
as  he  pleased,  adopted  the  theory,  which  was 
more  or  less  controverted  by  the  geologists, 
that  gas  and  oil  ran  in  underground  streams; 
was  therefore  owned  in  common  by  all  of  the 
land  owners  underneath  whose  property  it  ran, 
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and  therefore  could  not  be  wasted  by  one  land 
owner  to  the  detriment  of  the  rights  of  the 
other  co-owners  of  the  stream. 

At  last,  however,  but  not  until  very  recently, 
the  courts  have  seemingly  dared  to  depart  from 
the  supposedly  beaten  tracks  and  to  base  their 
decisions  upon  the  solid  ground  of  public  right 
and  public  interest.  Actions  have  been  sus- 
tained in  which  a  sovereign  State  as  the  trustee 
of  the  interests  of  all  of  its  citizens  has  been 
allowed  to  sue  the  citizens  of  other  states  for 
the  depletion  of  the  waters  of  interstate  rivers, 
where  injury  has  resulted,  in  depriving  the 
proper  use  of  the  water  to  the  privately  owned 
lands  of  its  own  citizens.  Again,  sovereign 
states  have  been  allowed  to  sue — and  enjoin  the 
citizens  of  another  state  from  so  smelting  their 
privately  owned  ores  on  their  privately  owned 
property,  as  to  injure  by  the  gases  created  both 
the  public  and  privately  owned  forests  within 
the  borders  of  the  petitioning  State.  A  court 
also  has  recently  given  an  affirmative  answer 
to  the  question : 

In  order  to  promote  the  common  welfare  of  the 
people  of  Maine  by  preventing  or  diminishing  injuri- 
ous droughts  and  freshets  and  by  protecting,  preserv- 
ing, and  maintaining  the  natural  water  supply  of  the 
springs,  streams,  ponds  and  lakes ;  and  by  preventing 
or  diminishing  injurious  erosion  of  the  land  and  the 
filling  up  of  the  rivers,  ponds  and  lakes,  and  as  an 
efficient  means  necessary  to  this  end;  has  the  legis- 
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lature  power  under  the  constitution  by  public  general 
law  to  regulate  and  restrict  the  cutting  or  destruction 
of  trees  growing  on  wild  and  uncultivated  land  by 
the  owner  thereof  without  compensation  therefor  to 
such  owner? 

Recently,  too,  we  have  had  such  decisions  as 
that  of  Hague  v.  Wheeler,  which  have  seem- 
ingly ignored  the  rights  of  adjacent  property 
owners  in  alleged  underground  streams  of  gas 
and  oil,  but  have  clearly  recognized  the  rights 
of  the  community  as  a  whole  and  of  the  con- 
suming public  in  the  property  and  in  the  preser- 
vation of  the  same.  In  this  case  the  de- 
fendants caused  a  well  to  be  drilled  on  their 
premises,  which  produced  gas  in  large  though 
hardly  in  paying  quantities,  but  never  used  or 
marketed  the  same.  Later  their  derrick  was 
destroyed  by  fire  and  the  gas  escaped  into  the 
air.  The  defendants  refusing  or  neglecting  to 
shut  it  in,  the  plaintiffs  did  so  at  their  own 
expense,  and  the  well  remained  in  this  condi- 
tion for  some  time,  when  the  defendants 
threated  to  reopen  the  well  and  allow  the  gas  to 
escape  and  be  wasted  as  before.  The  plain- 
tiffs, who  were  the  owners  of  adjoining  land 
in  the  same  gas  belt  or  area,  sought  to  enjoin 
such  reopening  and  such  waste,  alleging  in 
their  bill  that  the  flow  of  gas  from  the  well 
of  the  defendants  was  so  great  that  it  would, 
if  allowed  to  go  to  waste,  seriously  and  ir- 
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revocably  injure  their  wells  by  draining  the 
common  supply. 

The  Pennsylvania  court  refused  the  injunc- 
tion, and  in  doing  so  used  the  following  lan- 
guage : 

The  acts  complained  of  were  the  drilling  of  the 
well  in  1890,  when  the  wells  of  both  the  plaintiffs 
were  in  full  operation,  and  the  subsequent  failure 
to  utilize  or  shut  in  the  gas.  The  drilling  of  the  well 
was  accounted  for,  and  the  suggestion  of  the  malice 
or  negligence  therein  negatived  by  proof  that  it  was 
done  at  the  instance  of  the  Gas  Company. 

This  company  had  a  considerable  gas  plant  and 
was  engaged  in  the  supply  of  gas  to  its  consumers 
for  fuel.  It  was  interested  in  the  development  of  the 
region  and  evidently  expected  to  buy  the  defendants' 
well  if  it  was  of  sufficient  size  to  be  capable  of  utili- 
zation. The  defendants  and  the  Gas  Company  could 
not  agree  upon  the  price  of  the  well  after  it  was 
drilled,  but  the  fact  that  it  was  drilled  at  the  request 
of  the  company,  and  not  on  the  mere  motion  of  the 
defendants,  was  an  answer  to  any  allegation  of 
malice  or  negligence  on  the  part  of  Hague  as  well 
as  on  the  part  of  the  company,  since  it  accounted  for 
the  act  of  drilling  by  assigning  a  motive  therefor, 
both  lawful  and  neighborly.  It  will  not  do  to  say 
that  an  act  thus  accounted  for  as  to  one  plaintiff  may 
be  assumed  to  be  the  result  of  malice  or  negligence 
as  to  the  other,  in  the  absence  of  proof  to  sustain  the 
assertion.  These  plaintiffs  stand  on  common  ground. 
Neither  of  them  can  complain  of  the  defendants  for 
the  act  of  drilling  the  well  on  their  land  on  any  other 
ground  than  the  existence  of  malice  or  negligence, 
but  in  good  faith,  as  an  act  of  ownership,  and  at  the 
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solicitation  of  the  Gas  Company,  the  character  of  the 
act  is  established,  and  as  a  basis  of  relief  it  falls  out 
of  the  case.  What  have  we  then  ?  Three  land-owners 
owning  considerable  holdings  in  the  same  basin, 
or  overlying  the  same  gas-bearing  sand  rock,  each 
having  an  open  gas  well  or  wells  on  his  land,  drilled 
without  malice  or  negligence,  in  a  lawful  manner, 
and  for  a  lawful  purpose.  Two  of  these  owners  have 
been  able  to  utilize  the  gas  from  their  respective 
lands  and  find  a  market  for  it.  One  of  them  has  not 
been  so  fortunate.  He  has  gone  from  his  well,  but 
up  to  the  time  of  the  filing  of  this  bill  he  has  not  been 
able  to  utilize  or  dispose  of  it,  and  his  gas  has  gone 
to  waste  for  that  reason.  His  more  fortunate  neigh- 
bors come  into  a  court  of  equity  and  ask  that  he  shall 
not  be  permitted  to  let  his  gas  run,  because,  while 
this  gas  is  his  own,  underlying  his  tract  and  finding 
its  way  to  the  surface  through  his  well,  it  has  a 
tendency  to  drain  the  sand  rock,  and  so  to  reduce 
ultimately  the  flow  of  gas  from  their  wells.  This 
would  be  equally  true  if  the  defendants  were  able 
to  utilize  their  gas;  yet  it  is  conceded  that  in  that 
case  their  right  to  the  gas  from  their  well  would  be 
as  incontestable  as  the  right  of  the  plaintiffs  to  use 
the  gas  from  theirs.  How  is  that  right  lost?  By 
their  inability  to  find  a  purchaser?  If  they  can  find 
a  purchaser,  or  turn  the  well  to  any  useful  purpose, 
their  right  to  the  gas  that  flows  from  their  well  is 
conceded.  If  they  cannot,  their  right  is  denied. 
Their  well  must  be  shut  in,  while  their  successful 
neighbors  drain  the  entire  basin  through  their  open 
wells,  and  receive  pay  for  the  gas.  This  is  a  propo- 
sition to  limit  the  power  of  the  owner  over  his  own 
by  the  use  he  is  able  to  make  of  it.  If  he  can  sell 
his  gas  or  his  oil,  or  turn  it  to  some  practical  pur- 
pose, his  power  over  it  as  owner  is  unabridged.  If 


64  Property  and  Society 

he  cannot  find  a  purchaser,  or  a  practical  purpose  to 
which  to  apply  his  yield  of  gas  or  oil,  then  his  power 
as  owner  is  gone.  This  would  be  an  adaptation  to 
actual  business  of  the  spiritual  truth  that  to  him  that 
hath  shall  be  given ;  but  from  him  that  hath  not  shall 
be  taken  away,  even  that  which  he  seemeth  to  have. 

Does  the  maxim,  sic  uterc  tuo  ut  alienum  non 
ladas  (so  use  thine  own  that  thou  injure  not  that  of 
another),  require  us  to  grant  the  relief  sought  in 
this  case.  Suppose  if  in  burning  the  gas  from  their 
well  the  defendants  should  direct  the  gas  towards 
the  plaintiffs'  buildings  or  timber,  or  should  leave  it 
uncontrolled  so  that  the  wind  might  drive  it  against 
or  towards  the  plaintiffs'  property,  thereby  injuring 
or  endangering  it,  a  case  would  be  presented  in  which 
the  maxim  would  be  applicable,  and  we  should  take 
pleasure  in  enforcing  it.  Suppose  the  defendants' 
well  produced  nothing,  and  they  were  leaving  it  with- 
out plugging,  so  that  the  water  might  find  its  way 
into  the  sand  rock,  to  the  injury  of  others.  We 
could  punish  them  under  the  statute  which  prescribes 
the  manner  of  plugging  an  unproductive  well,  and 
makes  it  obligatory  on  the  owner  to  adopt  it.  But 
we  have  a  well  drilled  for  a  lawful  purpose  in  a 
lawful  manner,  and  actually  producing  gas,  which  is 
not  directed  toward  the  property  of  another,  or  so 
consumed  as  to  affect  the  buildings,  timber  or  crops 
of  any  adjoining  owner.  It  is  therefore  not  the  use 
of  the  gas  of  which  the  plaintiffs  complain.  It  is 
the  production  of  it  when  the  owner  cannot  sell  it  or 
turn  it  to  any  practical  purpose." 

"Now,  it  is  doubtless  true  that  the  public  has  a 
sufficient  interest  in  the  preservation  of  oil  and  gas 
from  waste  to  justify  legislation  upon  this  subject. 
Something  has  been  done  in  this  direction  by  acts 
regulating  the  plugging  of  abandoned  wells,  but  it  is 
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not  the  public  interest  that  is  involved  in  this  litiga- 
tion. It  is  the  interest  of  an  adjoining  owner  who 
seeks  to  appropriate  to  himself  so  much  of  his  neigh- 
bor's gas  as  he  cannot  turn  into  money  or  use  for 
some  practical  business  purpose,  and  he  asks  a  court 
of  equity  to  hold  his  neighbor's  hands  by  an  injunc- 
tion until  this  appropriation  is  accomplished.  We 
cannot  find  any  rule  of  law  or  any  principle  of  equity 
on  which  such  an  injunction  can  rest.  The  scope  of 
the  golden  rule  may  be  sufficiently  ample  to  cover  this 
case,  and  it  may  be  that  it  would  require  an  owner 
to  surrender  to  his  neighbor  so  much  of  his  own 
property  as  he  could  not  turn  to  his  own  advantage, 
if  his  neighbor  was  so  situated  that  he  could  profit  by 
it.  Assuming  this  to  be  so,  the  moral  obligation  so 
arising  is  not  enforceable  by  civil  process.  The 
owner  of  timber  may  pile  it  in  heaps  and  burn  it, 
as  was  done  in  the  early  settlement  of  the  country, 
notwithstanding  the  fact  that  his  neighbor  has  a  saw- 
mill and  all  the  facilities  for  preparing  the  sawed 
lumber  for  market  and  converting  it  into  money. 
The  power  of  the  owner  of  the  timber  over  it  is 
neither  greater  nor  less  because  of  his  neighbor's 
readiness  and  ability  to  market  it. 

An  owner  of  land  may  have  a  deposit  of  coal 
under  some  portion  of  it  so  small  in  extent,  or  with 
such  an  inclination,  as  to  make  it  impossible  for  him 
to  mine  through  his  own  tract  without  a  greater 
cost  to  him  than  the  value  of  the  mined  coal  when 
brought  to  the  surface.  His  neighbor  may  have  an 
open  mine  that  reaches  it,  and  through  which  it  could 
be  brought  at  a  fair  profit.  These  circumstances  do 
not  affect  the  title  of  the  owner  of  the  coal  or  confer 
any  right  on  the  adjoining  mine  owner. 

But  it  is  said  that  the  oil  and  gas  are  unlike  solid 
minerals,  since  they  may  move  through  the  inter- 
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stitial  spaces  or  crevices  in  the  sand  rocks  in  search 
of  an  opening  through  which  they  may  escape  from 
the  pressure  to  which  they  are  subject.  This  is 
probably  true.  It  is  one  of  the  contingencies  to 
which  this  species  of  property  is  subject.  But  the 
owner  of  the  surface  is  an  owner  downward  to  the 
center,  until  the  underlying  strata  have  been  severed 
from  the  surface  by  sale.  What  is  found  within  the 
boundaries  of  this  tract  belongs  to  him  according  to 
its  nature.  The  air  and  the  water  he  may  use.  The 
coal  and  iron  or  other  solid  mineral  he  may  mine 
and  carry  away.  The  oil  and  gas  he  may  bring  to  the 
surface  and  sell  in  like  manner,  to  be  carried  away 
and  consumed.  His  dominion  is,  upon  general  prin- 
ciples, as  absolute  over  the  fluid  as  the  solid  minerals. 
It  is  exercised  in  the  same  manner,  and  with  the 
same  results.  He  cannot  estimate  the  quantity  in 
case  of  gas  or  oil,  as  he  might  of  the  solid  minerals. 
He  cannot  prevent  its  movement  away  from  him, 
toward  an  outlet  on  some  other  person's  land,  which 
may  be  more  or  less  rapid,  depending  on  the  dip  of 
the  rock  or  the  coarseness  of  the  sand  composing  it; 
but  so  long  as  he  can  reach  it  and  bring  it  to  the 
surface,  it  is  his  absolutely,  to  sell,  to  use,  to  give 
away,  or  to  squander,  as  in  the  case  of  his  other  prop- 
erty. In  the  disposition  he  may  make  of  it  he  is  sub- 
ject to  two  limitations.  He  must  not  disregard  his 
obligations  to  the  public,  he  must  not  disregard  his 
neighbor's  rights.  //  he  uses  his  product  in  such  a 
manner  as  to  violate  any  rule  of  public  policy  or  any 
positive  provision  of  the  written  law,  he  brings  him- 
self within  reach  of  the  courts.  If  the  use  he  makes 
of  his  own,  or  its  waste,  is  injurious  to  the  property  or 
the  health  of  others,  such  use  or  waste  may  be  re- 
strained, or  damages  recovered  therefor;  but,  subject 
to  these  limitations,  his  power  as  an  owner  is  abso- 


Public  Necessity  vs.  Feudal  Relationship   67 

lute,  until  the  legislature  shall,  in  the  interest  of  the 
public   as   consumers,   restrict   and   regulate   it   by 

statute.  * 

This  case,  although  adhering  to  what  we  be- 
lieve to  be  an  obsolete  and  unsocial  theory  of 
individualism  and  of  individual  property 
rights,  and  in  many  respects  socially  and  eco- 
nomically absurd,  can  hardly  be  said  to  be 
reactionary.  It  takes  such  pains,  indeed,  to 
suggest  that,  though  the  adjacent  property 
owner  has  no  remedy,  the  public  has,  that  all 
of  its  poison  is  extracted.  It  certainly  is  author- 
ity for  the  proposition  for  which  we  contend, 
and  the  acceptance  of  which  is  absolutely  neces- 
sary to  the  conservation  of  our  natural  re- 
sources and  of  our  national  virility  —  that 
individual  wastefulness  is  a  matter  of  public 
concern,  and  a  fit  subject  for  legislative  regu- 
lation. 

*  Found  in  157  Penn.  State  Reports,  pp.  338-341. 


CHAPTER  VI 

THE   RIGHT   TO   WASTE 

NOWHERE  indeed  has  false  and  meta- 
physical reasoning  worked  greater  harm 
in  the  Anglo-Saxon  world  than  in  the  obstruc- 
tion that  it  has  placed  in  the  way  of  preventing 
the  waste  of  our  natural  resources  and  of  our 
national  strength  and  virility,  and  it  would 
seem  that  this  destruction  and  waste  can  never 
be  overcome  until  we  are  ready  to  face  the 
issues  as  they  are  and  to  adopt,  to  a  large 
measure  at  least,  a  nationalistic  and  sane  idea 
of  the  modern  State. 

We  must  cease  confusing  the  right  of  the 
individual  to  the  liberty  of  self-expression 
with  the  right  of  the  individual  to  self- 
destruction;  and  confusing  the  right  to  use 
and  enjoy  personal  property  with  the  right  to 
destroy  it,  or  to  use  it  in  a  manner  wrongful 
to  someone  else  or  to  the  community  as  a  whole, 
or  useless  to  the  owner  himself.  We  must,  as 
has  been  said  before,  realize  that  in  every  civil- 
ized community  the  public  welfare  is  neces- 
sarily the  highest  law  and  that  the  right  of 
private  property  has  through  the  centuries,  and 
even  in  the  individualistic  English  state,  only 
68 
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been  conceded  because  it  has  been  deemed  to 
have  been  the  wiser  social  principle. 

The  right  to  private  property  and  to  per- 
sonal liberty  is  not  undermined  nor  shorn  of 
its  man-developing  and  state-strengthening 
value  by  limiting  it  to  acts  and  uses  which 
are  not  personally  harmful  or  which  are  not 
destructive  to  the  very  property  which  the 
interests  of  both  the  individual  and  of  the 
State  require  shall  be  preserved  or  at  least  put 
to  some  beneficial  use.  The  right  of  property 
and  liberty  should  never  be  a  cloak  for  self- 
destruction,  for  it  is  of  individual  personal 
units  that  the  State  is  made.  The  destruction 
of  property  which,  though  privately  owned,  is, 
after  all,  a  common  heritage,  confers  no  benefit 
on  the  individual  and  is  a  social  waste. 

This  we  are  slowly  beginning  to  realize  and 
to  guard  against,  but  in  a  roundabout  and  grad- 
ual way.  Instead  of  facing  the  issues  squarely, 
we  are  imagining  interstate  commercial  powers 
in  the  national  congress,  and  legal  rights  in 
third  parties,  which  may  or  may  not  exist,  and 
fanciful  feudal  relationships  which  only  can 
be  made  to  apply  in  limited  instances,  and 
which  are  entirely  inadequate  to  the  problem 
which  confronts  us. 

No  better  illustration  of  this  indirect  method 
of  treatment  can  be  furnished  than  the  reason- 
ing applied  in  the  decisions  of  our  courts  which 
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have  sustained  statutes  designed  to  regulate 
the  employment  of  women  and  children. 
There  are  very  few  decisions  which  have  sus- 
tained these  laws  on  broad  grounds  of  basic 
necessity  or  on  the  broad  ground  of  public 
interest ;  that  is  to  say,  on  the  theory  and  basic 
fact  that  the  child  is  the  future  citizen  and  the 
woman  is  the  mother  of  the  future  child  and 
that  in  their  health,  morality,  and  virility  the 
future  of  the  nation  depends.  They  proceed 
rather  on  the  abstract  theory  that  the  child 
has  always  been  looked  upon  as  a  ward  of  the 
State  and  the  woman  has  been  always  more 
or  less  under  legislative  tutelage,  and  that  for 
these  reasons  the  State  can  legislate  concerning 
them  differently  than  it  can  for  males  and 
adults,  and  largely  as  it  pleases.  It  is  this 
feudal  and  class  theory  that  has  made  it  pos- 
sible for  the  Anglo-Saxon  law  to  expand  and 
to  overcome  the  barriers  of  the  individualistic 
idea.  It  is,  however,  becoming  entirely  inade- 
quate, and  the  time  has  come  for  us  to  stand 
upon  a  broader  basis. 

All  law  and  all  legal  decisions  must  ulti- 
mately depend  upon  popular  support,  and  the 
public  will  inevitably  lose  faith  in  government 
if  our  courts,  when  confronted  with  great  eco- 
nomic and  social,  as  well  as  legal  and  political, 
questions  involving  human  destinies  and  human 
lives,  ignore  basic  facts  and  economic  and 
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scientific  truths  and  try  to  resolve  them  on 
precedent  alone.  There  is  no  need  of  making 
fanciful  distinctions  where  none  in  fact  really 
exist.  The  public  cares  nothing  for  legal 
refinement,  and  is  coming  to  realize  that 
many  of  these  distinctions  are  but  pure  sophis- 
try. The  fact  is  that  the  child  in  the  early 
English  Law  was  looked  upon  as  a  ward  of  the 
State  merely  because  a  feudal  king  or  lord  was 
interested  in  his  or  her  marriage  and  derived 
a  fee  therefrom ;  and  was  also  interested  in  the 
succession  of  real  property,  as  its  owner  would 
be  his  vassal  and  his  follower  —  "his  man." 
We  have,  indeed,  gotten  far  ahead  of  this  prim- 
itive idea,  and,  if  we  are  to  progress  and  our 
laws  and  our  court  decisions  are  to  have  the 
support  of  an  enlightened  public,  we  must  pre- 
sent them  to  the  public,  and  our  courts  must 
sustain  them,  not  on  the  theories  of  medieval 
feudalism  but  on  the  grounds  of  their  neces- 
sity, justice,  reasonableness,  and  of  the  public 
weal.  We  should,  in  short,  justify  anti-child- 
labor  statutes  on  the  theory  that  the  welfare 
of  the  child  is  of  paramount  State  concern. 

We  must  restrict  liberty  oftener  than  it  wasy 
ever  restricted  before  because  society  is  more 
complex  and  interdependent  than  it  ever  was 
before,  and  because  we  have  come  to  realize 
that  restrictions  which  formerly  and  in  a  dif- 
ferent social  organization  were  unnecessary  to 
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the  welfare  of  the  State  and  to  the  individuals 
who  made  up  the  State  are  now  necessary  and 
are  imperatively  demanded.  In  the  same 
manner  we  should  often  remove  restrictions 
because  they  are  no  longer  necessary. 

Much  of  the  reasoning  of  the  past,  too,  has 
been  based  upon  false  premises.  When  Mr. 
Tiedman,  in  his  otherwise  admirable  work, 
State  and  Federal  Control  of  Persons  and 
Property,  said: 

The  police  power  of  the  Government  cannot  be 
brought  into  operation  for  the  purpose  of  exacting 
obedience  to  the  rules  of  morality  and  banishing  vice 
and  sin  from  the  world.  The  moral  laws  can  exact 
obedience  only  in  foro  conscientia.  The  municipal 
law  has  only  to  do  with  trespasses.  It  cannot  be 
called  into  play  in  order  to  save  one  from  the  evil 
consequences  of  his  own  vices,  for  the  violation  of  a 
right  by  the  action  of  another  must  exist  or  be 
threatened  in  order  to  justify  the  interference  of 
law — 

he  no  doubt  stated  what,  for  a  long  time,  was 
held  to  be  an  established  legal  rule.  How 
opposed  is  the  rule,  however,  to  any  healthy 
national  growth,  and  how  grounded  in  the 
fatuities  of  medievalism!  How  opposed  is  it 
to  the  opinion  of  the  Supreme  Court  of  the 
United  States,  that- 

The  State  still  retains  an  interest  in  one's  welfare, 
however  reckless  one  may  be.  The  whole  is  no 
greater  than  the  sum  of  all  the  parts,  and  when 
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individual  health,  safety,  and  welfare  are  sacrificed, 
or  neglected,  the  State  must  suffer. 

It  is  true  that  private  vices  were  not  gener- 
ally punished  under  early  British  Law.  It  is 
also  true  that  originally  the  majority  of  public 
offenses  were  considered  private,  and  the  rule 
of  private  compensation,  and  of  private  re- 
venge, was  practically  the  only  rule.  It  is  prob- 
ably true  that  the  Court  of  King's  Bench  had, 
originally,  criminal  jurisdiction  over  offenses 
which  were  committed  in  the  royal  curtilage 
alone,  and  that  the  offenses  of  which  cogni- 
zance was  originally  taken  were  those  merely 
which  were  deemed  committed  against  the 
peace  and  dignity  of  his  Majesty  the  King, 
and  that  other  offenses  and  those  committed 
outside  of  the  curtilage  were  the  subjects 
merely  for  individual  compensation  and  indi- 
vidual revenge.  But  how  foolish,  how  un- 
social, was  this  theory!  No  man,  as  a  matter 
of  fact,  "liveth  unto  himself"  nor  "sinneth 
unto  himself";  and  there  is  no  vice  and  no 
wastefulness  which  is  destructive  to  one's  self, 
or  to  one's  property,  which  does  not  react 
harmfully  on  the  community  as  a  whole. 

Of  course,  there  is  such  a  thing  as  a  reason- 
able and  an  unreasonable  interference.  That 
which  is  unreasonable  can  always,  under  our 
constitutions,  be  prevented  as  an  interference 
with  liberty  without  due  process  of  law,  but 
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the  fact  that  the  vice  or  wastefulness  is  in- 
dulged in  in  private,  or  with  one's  own  prop- 
erty, does  not  make  a  legislative  inhibition  by 
any  means  necessarily  unreasonable.  The  time 
has  come  when  we  must  do  away  with  the  petty 
distinctions  of  the  Middle  Ages  and  cease  from 
explaining  exceptions,  which  are  really  not  ex- 
ceptions at  all,  by  antequated  theories  and  rules. 
Living  issues  must  be  settled  on  grounds  of 
ever-living,  ever-present,  common  sense  —  that 
is  to  say,  if  we  expect  the  public,  as  a  whole, 
to  respect  and  yield  obedience  to  the  law  and 
to  the  courts,  or  to  make  the  law  itself  suffi- 
ciently elastic  for  our  growing  needs.  One 
reason,  indeed,  why  the  courts  and  the  law 
are  in  the  disrepute  that  they  undoubtedly  are 
in  today,  is  that  our  judges,  instead  of  explain- 
ing their  decisions  and  holdings  on  grounds  of 
fundamental  sense,  logic,  and  equity,  often 
write  volumes  in  attempting  to  reconcile  their 
decisions  with  those  of  the  past  or  of  neigh- 
boring jurisdictions,  many  of  which  have  been 
based  on  a  social  thought  and  a  social  system 
in  itself  radically  wrong,  or  decided  under  con- 
ditions which  are  totally  dissimilar.  If,  indeed, 
we  may  not  prevent  private  vice,  what  right 
have  we  to  punish  attempted  suicide?  It  is 
not  enough  to  say  that  the  old  ecclesiastical  law 
punished  such  acts,  for  today  we  have  no  eccle- 
siastical law. 
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The  foundation  for  the  rule  today  can  only 
be  that  the  State  can  be  no  stronger  than  the 
sum  of  all  of  its  parts,  and  that  the  self-destruc- 
tion of  only  one  citizen  tends  to  lessen  that 
united  strength.  It  is  on  this  theory  that  we 
really  regulate  the  employments  of  women  and 
children,  though  many  of  our  courts,  in  sus- 
taining the  statutes,  see  fit  to  resurrect  the 
feudal  theory  that  the  child  and  the  woman  are 
wards  of  the  State  and  can  be  dealt  with  dif- 
ferently than  others.  On  this  theory  we  cer- 
tainly can  adopt  reasonable  regulations  that 
tend  to  the  prevention  of  private  vices  which 
lead  to  a  debilitated  citizenship,  even  though 
they  are  indulged  in  privately  and  alone. 
Attempted  suicide,  indeed,  is  punishable, 
whether  attempted  on  a  public  highway  or  in 
the  privacy  of  one's  own  chamber,  and  the  use 
of  opium  or  morphine,  and,  to  a  large  extent, 
of  intoxicating  liquors,  is  a  suicide  to  a  greater 
or  lesser  degree.  The  same  is  true  of  the  fool- 
ish waste  of  one's  substance,  especially  if  that 
substance,  as  is  the  case  with  standing  timber 
and  gas  and  oil,  is  one  in  which  future  genera- 
tions should  have  an  interest,  or  in  which  the 
public  is  itself  directly  concerned. 

In  the  Arctic  regions  there  would  be  strong 
grounds  for  preventing  the  destruction  of  pack 
dogs,  or  of  winter  stores,  even  though  privately 
owned.  Legislation  of  this  kind  is  not  sump- 
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tuary  in  the  proper  sense  of  the  term.  Most 
of  the  sumptuary  legislation  of  the  past,  of 
which  so  much  complaint  was  made,  was  fool- 
ish and  fanciful.  It  consisted  in  unreasonable 
interferences  with  liberty,  which  were  by  no 
means  necessary  for  the  protection  of  the  pub- 
lic, or  which  were  radically  partial  in  their 
operation.  The  use  of  long  shoes,  or  of  cos- 
metics, or  of  paint,  or  of  beaver  hats,  did  not 
seriously  affect  the  welfare  even  of  the  user. 
The  evil  of  many  of  the  old  sumptuary  laws 
was  that  they  were  aimed,  not  to  prevent  waste 
or  even  individual  harm,  but  to  prevent  the  use 
by  the  common  people  of  certain  things  which 
were  limited  in  their  output  and  which  the 
rich  and  governing  classes  themselves  wanted. 
They  did  not  aim  at  the  prevention  of  waste 
or  of  misuse,  but  of  use  altogether. 


CHAPTER  VII 

EMPLOYERS'  LIABILITY  ACTS  —  PUBLIC  OPINION 
AND  THE  COURTS 

CLOSELY  allied  to  the  statutes  and  rules 
of  law  which  seek  to  directly  prevent  the 
waste  and  destruction  of  life  and  property  are 
those  which  impose  a  liability  in  damages  upon 
those  who  are  in  any  way  responsible  therefor, 
or  in  whose  employment  the  loss  is  occasioned. 
These  statutes  and  rules  of  law  directly  affect 
the  right  of  private  property,  and  perhaps  bet- 
ter than  any  others  serve  to  illustrate,  not 
merely  the  old  docirine  of  feudal  relationship, 
but  the  extent  to  which  popular  opinion  and 
the  inexorable  logic  of  events  are  merging  this 
doctrine  into  the  larger  one  of  public  interest. 
The  law  of  damages,  indeed,  though  origi- 
nally a  personal  law  and  one  which  was  based 
primarily  upon  the  law  of  revenge  and  of  "an 
eye  for  an  eye  and  a  tooth  for  a  tooth,"  has 
rapidly  become  a  law  whose  prime  function  is 
to  induce  carefulness  and  to  safeguard  society, 
and,  by  creating  responsibility  in  case  of  loss, 
not  merely  to  save  the  cost  of  maimed  and 
mutilated  lives,  but  to  prevent  the  accidents 
in  the  first  place.  The  growth  of  no  other 
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branch  of  the  law  serves  more  thoroughly  to 
emphasize  the  point  that  private  property  rights 
are,  in  their  last  analysis,  merely  such  as  public 
opinion  chooses  to  concede,  and  that  the  public 
is  becoming  more  and  more  jealous  of  its 
rights.  We  can  get  no  better  idea  of  the  prin- 
ciples and  fundamental  ideas  that  are  involved 
in  these  laws  and  of  the  course  of  their  evolu- 
tion than  by  discussing  the  leading  case  of  Ives 
v.  South  Buffalo  Railway  Company. 

In  this  case  the  New  York  Court  of  Appeals 
annulled,  upon  constitutional  grounds,  the  so- 
called  Wainwright  Workmen's  Compensation 
Law  which  sought  to  impose  upon  employers 
in  certain  specified  extra  hazardous  occupations 
a  limited  liability  in  cases  of  injuries  to  their 
employees  regardless  of  the  fact  as  to  whether 
the  negligence  of  the  latter  might  have  contrib- 
uted to  the  injury,  or  whether  the  risk  had  been 
well  understood  and  assumed. 

The  act  did  not  abolish  or  modify  the  com- 
mon law  liability  of  the  employer  in  cases 
where  contributory  negligence  or  assumption 
of  risk  could  not  be  pleaded  or  relied  upon.  It 
did,  however,  provide  that  the  employee  or  his 
next  of  kin  must  in  all  cases  make  an  election 
of  the  remedy  he  sought  within  a  reasonable 
time  after  the  accident,  and  that  a  resort  to  the 
common  law  remedy,  even  though  unsuccess- 
ful, would  be  a  bar  to  the  relief  provided  by 
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the  statute,  and  in  like  manner  a  resort  to  the 
relief  afforded  by  the  statute  would  amount  to 
a  waiver  of  the  common  law  right.  This  stat- 
ute the  Court  held  to  be  unconstitutional,  not 
because  of  its  unreasonableness  or  lack  of  eco- 
nomic necessity,  but  because  of  its  revolution- 
ary nature.  The  judges  assumed  and  held  that 
the  standards  of  social  responsibility  which 
were  recognized  and  enforced  at  the  time  of 
the  adoption  of  our  State  and  Federal  consti- 
tutions were  perpetual  unless  changed  by  con- 
stitutional amendment,  and  that  our  constitu- 
tions have  forever  guaranteed  that  there  shall 
be  no  civil  or  criminal  liability  where  there  is 
no  breach  of  a  positive  duty.  The  opinion 
said: 

When  our  constitutions  were  adopted,  it  was  the 
law  of  the  land  that  no  man  who  was  without  fault 
or  negligence  could  be  held  liable  in  damages  for 
injuries  sustained  by  another.  .  .  .  Under  our  form 
of  government  courts  must  regard  all  economic,  phil- 
osophical and  moral  theories,  however  attractive  and 
desirable  they  may  be,  as  subordinate  to  the  primary 
question  whether  they  can  be  molded  into  statutes 
without  infringing  upon  the  spirit  of  our  written 
constitutions.  .  .  .  The  right  has  its  foundation  in 
the  fundamental  law.  .  .  .  The  statute,  judged  by 
our  common  law  standard,  is  plainly  revolutionary. 
.  .  .  This  is  a  liability  unknown  to  the  common  law, 
and  we  think  it  plainly  constitutes  a  deprivation  of 
liberty  and  property  under  the  Federal  and  State 
Constitutions. 
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Coming,  as  this  decision  did,  at  the  time 
when  the  country  was  horrified  over  the  awful 
tragedy  of  the  Washington  Place  (New  York) 
factory  fire  —  "a  rain  of  scorched  bodies"  — 
which,  to  use  the  language  of  the  Philadelphia 
North  American  — 

.  .  .  was  caused  by  a  defect  in  our  civilization  — 
the  perverted  view  that  places  property  right  above 
human  right — 

it  naturally  aroused  much  comment,  both  an- 
tagonistic and  favorable.  On  the  one  side,  the 
New  York  Daily  People  indignantly  asserted 
that  — 

.  .  .  the  human  bonfire  on  Washington  Place  illumi- 
nates the  decision ;  the  decision  pronounces  the  bon- 
fire constitutional. 

The  Philadelphia  North  'American  charged 
the  judiciary  with  — 

...  a  narrow,  technical,  letter-worshipping  reason- 
ing, and  a  total  inability  tc  recognize  modern  in- 
dustrial conditions — 

and  even  the  less  radical  New  York  Evening 
Post  asserted  that  — 

...  the  constitutional  prohibition  directed  against 
the  taking  of  property  without  due  process  of  law 
may  be  a  desirable  defense  of  property  rights,  just 
as  the  constitutional  privilege  of  refusing  self- 
incriminating  testimony  may  be  a  desirable  defense 
of  personal  rights.  But  the  remote  inferences  which 
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flow  from  investing  these  doctrines  with  a  sacro- 
sanct character  are  no  more  essential  to  the  funda- 
mental idea  of  property  rights  or  of  personal  rights 
than  are  the  minutiae  of  ecclesiastic  ritual  to  the 
fundamental  idea  of  religion. 

On  the  other  side,  the  Boston  Advertiser 
said: 

The  too  prevalent  assumption  that  legislation  is 
superior  to  all  restraining  force  in  the  fundamental 
law  is  dangerous  not  only  to  law  but,  in  the  end,  to 
human  welfare.  If  such  legislation  were  allowed  to 
pass  unchallenged,  in  time  not  merely  "  commendable 
impulses  of  benevolence  or  charity,"  but  positively 
injurious  and  inhumane  laws,  would  be  finding  their 
way  on  the  statute-books.  The  halt  is  called,  and  it 
is  time.  .  .  .  The  theory  that  a  legislature  can  prop- 
erly assume  that  the  conduct  of  business  is  a  crime 
and  that  penalties  are  to  be  visited  upon  men  simply 
because  they  are  employers,  is  killed. 

The  majority  of  these  comments  were  mis- 
leading and  fell  short  of  the  mark.  On  the  one 
side,  they  tended  to  give  the  impression  of  an 
undemocratic  and  unsympathetic  court,  and  on 
the  other,  of  the  existence  of  property  rights 
which,  as  a  matter  of  fact,  have  at  no  time 
existed.  The  real  fact  is  that  our  courts  are 
not,  and  never  have  been,  irresponsive  to  the 
popular  impulses  and  to  the  popular  ideals,  but 
rather  have  reflected  them.  The  inaction  of 
the  press,  indeed,  in  relation  to  the  factory 
fire  laws  is  typical  of  the  situation.  We 
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always  find  a  spasm  of  indignation  after  a  hor- 
ror of  this  kind,  and  a  large  measure  of  self- 
contrition,  but  like  the  contrition  of  the  habit- 
ual drunkard  who  is  momentarily  brought  to 
his  senses  by  some  catastrophe,  it  is  but  short- 
lived, and  the  customary  methods  of  thought 
and  of  action  soon  again  prevail. 

We  would  almost  venture  the  assertion  that 
there  is  now  hardly  a  newspaper  building  in 
New  York  whose  owners  rigidly  comply  with 
the  fire  ordinances;  and  that  the  press  of  the 
country  as  a  whole  is  winking  every  day  at 
violations  of  statutes  and  of  ordinances  which 
prohibit  the  employment  of  young  children; 
which  regulate  the  sale  of  intoxicating  liquors; 
and  which  otherwise  restrain  the  assumed 
right  of  the  business  man  to  "manage  his  own 
business  as  he  pleases." 

Our  judges  are  not,  and  never  have  been, 
undemocratic  —  that  is  to  say,  if  democracy 
consists  in  carrying  out  the  will  of  the  govern- 
ing majority.  As  a  people,  we  have  been  indi- 
vidualists, and  it  is  not  a  matter  of  surprise 
that  our  courts  should  have  reflected  the  fact. 
Our  controlling  vote  has  been  the  business  and 
the  farmer  vote,  and  except  in  the  matter  of 
the  regulation  of  railroad  rates,  the  farmer 
and  the  business  man  is,  and  always  has  been, 
a  conservative  and  an  individualist.  We  are  a 
nation  of  property  owners,  and  therefore  con- 
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servative.  The  courts  have  sustained  labor 
laws  as  soon  as  the  people  have  really  been 
behind  them. 

We,  as  a  nation,  have  clung  persistently  to  a 
belief  in,  and  to  the  ideal  of,  the  actual  exist- 
ence of  an  equality  of  contractual  ability  and 
opportunity  in  the  industrial  world.  We  have 
therefore  come  but  slowly  to  see  the  necessity 
for  legislative  interference  in  the  field  of  in- 
dustry. We  have  thought  but  little  of  the 
laboring  man  and  of  the  "  under  dog  "  because 
we  have  led  ourselves  to  believe,  and  have  liked 
to  believe,  that  his  condition  is  the  result  of  his 
own  faults.  We  have,  however,  been  humane 
and  ever  ready  to  respond  generously  with  pal- 
liatives in  cases  of  fires,  mine  explosions  and 
similar  catastrophes.  But  we  have  been  slow 
to  furnish  preventives  because  we  have  lacked 
in  knowledge,  solicitude  and  love. 

The  labor  laws  which  the  courts  have  held 
invalid  have  usually  been  log-rolled  and  been 
passed  before  their  time.  They,  as  a  rule,  have 
had  no  real  public  sentiment  behind  them.  The 
legislative  leaders,  as  a  rule,  have  allowed  these 
laws  to  pass  and  to  be  placed  upon  the  statute 
books  only  as  a  sop  to  the  labor  vote  and  have 
justified  their  action  to  the  employers  and  their 
wealthier  constituents  by  the  cowardly  excuse 
that  the  courts  could  be  relied  upon  to  hold 
them  invalid. 
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The  situation  in  America  is,  and  always  has 
been,  radically  different  from  that  to  be  found 
in  England  and  in  Germany.  In  Germany  the 
ideal  has  been  the  scientific  and  the  national, 
and  the  control  of  public  affairs  has  been  in 
the  hands  of  the  aristocratic,  the  military,  and 
the  learned  classes.  There  they  have  learned 
the  wisdom  and  the  value  of  the  conservation 
of  their  natural  resources  of  able-bodied  men 
and  the  economic  wastefulness  of  a  pauper 
class.  They  have  learned  that  in  order  to  com- 
pete with  their  rivals  in  trade  and  to  keep  their 
frontiers  clear  from  the  armies  of  their  ene- 
mies, it  is  necessary  to  conserve  men  as  well  as 
things.  There  the  ideal  has  been  to  prevent 
not  merely  loss  of  life,  but  pauperism,  and  to 
make  every  citizen  an  effective  industrial  and 
fighting  unit. 

In  England  the  controlling  political  power 
is  also  to  be  found  in  the  hands  of  the  trained, 
and  usually  idealistic,  military,  naval,  and  pro- 
fessional classes,  and  the  business  ideal  has  sel- 
dom been  the  uppermost.  The  English  gentle- 
man is  trained  in  an  atmosphere  of  chivalry,  of 
service,  and  of  noblesse  oblige,  and  though  he 
has  been  class-conscious,  he  has  always  been 
taught  to  believe  that  the  battle  for  the  "  under 
dog"  is,  after  all,  the  only  battle  that  is  worthy 
of  his  steel.  He,  too,  has  not  been  in  business, 
and  business  ideals  do  not  appeal  to  him.  He, 
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as  a  matter  of  fact,  has  been  taught  to  look 
down  upon  and  to  despise  the  business  man. 
No  little  of  the  betterment  of  the  condition  of 
labor  in  England,  indeed,  can  be  traced  to  the 
fact  of  the  division  on  class  lines  between  the 
business  man  and  the  gentleman ;  and  the  will- 
ingness of  the  latter,  on  class,  if  on  no  other 
considerations,  to  aid  the  laboring  man  with 
whom  he  sympathizes,  even  though  he  may  not 
associate,  against  the  business  man  with  whom 
he  neither  sympathizes  nor  associates. 

Even  in  Russia  (and  in  Russia  we  find  em- 
ployers' liability  acts)  the  conditions  are  radi- 
cally different  from  those  which  exist  in 
America.  The  government  of  the  country  is 
in  the  hands  of  a  landed  aristocracy  whose 
estates  are  worked  by  tenants  rather  than  by 
laborers,  and  who,  both  on  this  account  and  on 
account  of  the  fact  that  the  use  of  modern 
farm  machinery  is  yet  uncommon,  feel  but  lit- 
tle fear  of  personal  liability.  Its  members,  at 
any  rate,  have  the  political  control  and  can  see 
that  the  scope  of  the  employers'  liability  acts 
is  not  generally  extended,  and  is  confined  to 
the  manufacturing  and  urban  industries.  They 
are  anxious  to  keep  the  serfs  in  subjection. 
This  they  can  do  by  keeping  them  in  ignor- 
ance. The  working  man  in  the  cities  is  more 
turbulent  and  must  be  appeased  in  some  other 
way.  The  Employers'  Liability  Act  in  Rus- 
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sia,  in  short,  is  the  sop  which  the  landed  aris- 
tocrat is  giving  to  the  working  man  of  the  city 
to  keep  him  quiet,  and  is  a  sop  which  costs  him 
nothing.  In  none  of  these  countries,  also,  are 
there  to  be  found  written  individualistic  con- 
stitutions, and  in  all  of  them  the  necessity 
of  an  adequate  national  defense  has  made  a 
large  measure  of  governmental  paternalism 
not  merely  common  but  absolutely  necessary. 

In  America,  on  the  other  hand,  the  individ- 
ualistic note  has  always  been  the  uppermost. 
Ours  has  been  the  individualism  of  the  fron- 
tier—  the  individualism  of  a  people  who  have 
left  behind  them  the  ties  of  race  and  family 
history  and  who  have  been  unchecked  by  rev- 
erence and  tradition.  We  have  been  a  nation 
of  small  landed  proprietors  and  of  struggling 
business  men.  Here  the  bourgeoisie  has  been 
enthroned.  The  ordinary  farmer  and  manu- 
facturer and  business  man  is  perfectly  willing 
to  sanction  an  employers'  liability  act  which 
is  confined  in  its  operation  to  the  railroads  and 
to  the  great  industrial  combinations.  He  is  .bit- 
terly opposed,  however,  to  any  measure  which 
shall  be  general  in  its  nature  and  which  shall 
apply  equally  to  all  "hazardous  occupations." 

The  ordinary  business  man  has  an  elevator 
in  his  store.  Every  manufacturer,  whether 
great  or  small,  operates  dangerous  machinery. 
In  the  small  town  the  struggling  local  street 
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car  line  usually  numbers  the  majority  of  the 
local  business  men  among  its  stockholders.  The 
farmers  own  and  operate  threshing  machines, 
harvesters,  mowers,  and  other  dangerous  ma- 
chinery, the  use  of  which  they  are  compelled 
to  entrust  to  unskilled  farm  laborers.  The  op- 
position to  general  employers'  liability  statutes 
is  general  and  united,  because  the  fear  of  liabil- 
ity is  common,  and  even  a  small  charge  is  often 
disastrous  to  a  small  employer.  Unless  these 
statutes  are  reasonably  general  in  their  nature, 
we  can  hardly  expect  that  they  will  be  sustained 
by  the  courts.  Many  large  employers  of  labor, 
it  is  true,  are  coming  to  see  their  wisdom,  but 
to  the  small  employer  they  still  appear  to  be 
full  of  danger. 

The  tendency  and  desire  to  "dignify  prop-  ' 
erty  above  human  life"  is  not  peculiar  to  trust 
magnates,  to  the  railway  companies,  or  to  the 
courts,  but  exists  in  the  nation  at  large.  Em- 
ployers' liability  acts  which  are  in  any  way 
comprehensive  in  their  scope  and  application, 
can,  and  for  a  long  time  will,  be  passed  by  the 
legislatures  only  where  the  labor  vote  is  strong 
and  controlling,  and  where  the  legislators  are 
satisfied  that  the  courts  will  sooner  or  later 
declare  them  unconstitutional. 

To  justify  these  acts  an  insistence  must  be    > 
had  upon  an  elastic  construction  of  the  consti- 
tutions,  and  the  premise  must  be  adopted  that 
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although  those  instruments  did  not  guarantee 
y  any  rights  or  privileges  which  were  not  en- 
joyed at  the  time  of  their  ratification  or  adop- 
tion, they  certainly  did  not  guarantee  that  all 
uses  of  liberty  and  of  property  then  indulged 
in  should  be  perpetuated,  nor  did  they  guar- 
antee the  existence  for  all  time  of  the  moral- 
ity and  the  civic  and  social  conscience  then 
existing. 

The  theory  of  Mr.  Bryce  must  be  adopted, 
/when  he  said,  "The  American  Constitution 
y  has  necessarily  changed  as  the  nation  has 
changed ;  has  changed  in  the  spirit  with  which 
men  regard  it,  and  therefore  in  its  own  spirit." 
An  insistence  must  be  made  upon  the  fact  that 
the  ethics  of  the  times  have  changed;  that  the 
state  is  becoming  a  protector  as  well  as  a  law- 
giver; a  guardian  as  well  as  a  policeman,  and 
the  term  "unreasonable"  must  be  construed 
in  this  light. 

So,  too,  the  premise  must  be  conceded  (and 
this  is  a  premise  far  reaching  and  revolution- 
ary in  its  logical  results)  that  no  man,  no 
master,  no  owner  of  property,  has  a  natural 
or  constitutional  right  to  manage  his  business 
V  or  his  property  as  he  pleases;  that  where  hu- 
man life  and  health  and  the  welfare  of  society 
as  a  whole  —  in  which  the  individual,  however 
humble,  is  an  important  element — are  con- 
cerned, the  factory  and  the  workshop  and  the 
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store  and  the  mine  are  not  castles,  nor  sacred, 
whether  the  home  be  or  not ;  and  that  all  busi- 
ness in  which  lives  are  risked  or  morals  are 
affected,  or  social  happiness  and  prosperity  are 
at  stake,  or  the  welfare  of  the  State  as  a  whole 
is  involved,  are  to  that  extent  affected  with  a 
public  interest  and  are  fit  subjects  for  govern- 
mental regulation,  inspection,  and  control. 

This,  no  doubt,  is  a  new  theory  of  govern- 
ment for  the  individualistic  Englishman  of  the 
laissez-faire  school.  It  is  a  theory  which  is 
still  more  difficult  of  adoption  by  the  individ- 
ualistic and  commercial  American,  but  it  is  w 
none  the  less  implanted  in  the  traditions  of  the 
race.  It  is  the  theory  that  the  duty  of  the  citi- 
zen does  not  merely  involve  the  duty  to  support 
the  State,  to  keep  the  king's  peace,  and  to  re- 
frain from  acts  which,  under  the  rude  code  of 
the  past,  were  deemed  to  involve  moral  turpi- 
tude ;  but  in  a  large  measure  to  be  a  gentleman, 
and  to  care  for,  protect,  and  diligently  guard 
the  health  and  welfare  of  others  —  of  em- 
ployees, of  visitors,  of  customers,  and  of  the 
public  at  large.  It  is  a  step  in  the  direction  of 
making  the  moral  code  of  the  New  Testament 
the  basis  of  the  criminal  law  and  of  the  law  of 
the  land.  S 

The  right  to  liberty  and  property  has  always 
been  relative,  and  whenever  the  unlimited  ex- 
ercise of  this  right  has  been  deemed  injurious 


Property  and  Society 


welfre,  it  has  been  modified  and 


restrained  or  permitted  under  certain  condi- 
tions only.  The  tradesman  in  England  was 
from  an  early  time  under  the  royal  protection, 
and  the  free  burghs  or  trading  and  manufac- 
turing cities  were  the  recipients  of  royal 
charters.  Every  extra-hazardous  occupation 
is  a  business  which  is  affected  with  a  public 
interest. 

It  would  be  difficult  to  prove  that  the  right 
to  manufacture  and  to  trade  under  the  protec- 
tion of  organized  society  was  ever  a  vested 
right.  Try  as  we  may,  indeed,  we  cannot  get 
away  from  the  theory,  if  not  the  fact,  of  a 
social  compact.  No  business  man  could  remain 
in  business  a  year  unless  the  law  protected  his 
property  and  the  courts  enforced  his  contracts. 
But  back  of  the  courts  and  necessary  to  the 
enforcement  of  their  mandates  are  the  strong 
right  arms  and  the  bayonets,  if  necessary,  of 
the  organized  public.  It  is  idle  for  one  to  say 

-/"that  he  has  natural  and  inalienable  rights  in  the 

conduct  of  a  business  which  is  dangerous  to 

human  life  and  whose  very  existence  depends 

upon  the  public  for  support  and  for  protection. 

It  is  a  question  of  reasonableness  and  of 

^  necessity  merely.  We  can  concede  that  every 
restriction  on  individual  liberty  which  is  not 
reasonably  necessary  for  the  public  welfare  is 
a  deprivation  of  property  without  due  process 
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of  law  and  a  denial  of  the  equal  protection  of 
the  law.  The  only  inalienable  right,  however, 
is  the  right  to  do  as  one  pleases,  and  without 
condition  or  restraint,  so  long  as  the  welfare  of 
the  community  does  not  require  a  restriction 
upon  that  liberty  and  the  imposition  of  condi- 
tions upon  its  exercise. 

The  right  to  trade  and  to  carry  on  business 
has  almost  always  been  given  only  in  return 
for  loyalty  and  service.  It  was  feudalism 
which  brought  order  out  of  chaos  in  England, 
and  which  laid  the  foundations  of  the  English 
State,  and  the  feudal  idea  was  one  of  public 
service.  It  is  true  that  originally  the  class  idea 
largely  prevailed  in  the  law  of  England,  and 
that  the  natural  selfishness  of  the  dominant 
military  aristocracy  imposed  the  earlier  restric- 
tions and  limitations  almost  entirely  upon  the 
lower  and  laboring  classes.  But  this  was  and 
could  be  only  for  a  limited  time.  As  the  demo- 
cratic idea  grew  and  the  State  became  more 
and  more  commercial  and  less  and  less  mili- 
tary, the  classes  affected  were  extended,  and 
the  principles  and  theories  by  which  the  rich 
and  powerful  sought  to  justify  their  control 
over  the  serving  poor  afforded  the  justification 
for  the  control  of  the  rich  when  they  in  turn 
came  to  be,  as  in  the  case  of  our  great  railroad 
magnates  of  today,  the  carrying  and  serving 
agents  of  the  community. 
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Mr.  Justice  Werner  did  not  state  the  histori- 
cal truth  when,  in  his  opinion  in  the  New  York 
case,  he  intimated  that  at  the  time  of  the  adop- 
tion of  the  American  Constitution  there  was 
no  common  law  liability  where  negligence 
could  not  be  proved.  From  an  early  time  the 
innkeeper  and  the  common  carrier  were  not 
merely  compelled  to  accommodate  and  to  carry 
the  goods  of  all,  but  were  made  almost  absolute 
insurers  of  their  safety.  Their  regulation  was 
justified  on  the  theory  that  they  were  engaged 
in  public  callings  and  that  their  control  re- 
dounded to  the  good  of  all  classes,  but  much 
more  upon  the  theory  that  they  were  accorded 
privileges  and  protection  and  owed  to  their 
lords  and  to  the  king  something  in  return. 
They  held  their  landed  possessions  from  their 
lords  and  relied  upon  their  lords  for  protec-* 
tion  from  highway  robbers  and  from  their 
other  enemies.  They  were  allowed  to  sue  in 
the  baronial  courts,  and  later  in  those  of  the 
king  and  of  the  realm.  This  protection  was 
especially  necessary  to  the  common  carrier 
whose  route  often  lay  over  wild  and  robber- 
infested  highways  and  bypaths.  The  aristoc- 
racy who  imposed  the  regulations  no  doubt 
argued  that  they  themselves  had  their  duties 
to  perform  in  the  social  organism ;  the  du- 
ties of  free  military  service  to  their  sover- 
eign and  of  protection  to  their  tenants  and 
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retainers,  and  that  their  liberties  were  also 
restricted,  only  in  another  way.  They  no  doubt 
argued  that  there  was,  or  should  be,  a  social 
duty  on  the  part  of  those  who  could  only  labor 
and  carry,  to  serve  them  and  the  public  for  a 
reasonable  rate  and  in  a  reasonable  manner, 
the  same  as  there  was  upon  themselves,  the 
fighters,  to  don  their  armor  when  called  upon, 
to  follow  the  sovereign  to  battle,  and  to  protect 
the  poor  from  pillage  and  robbery. 

The  whole  feudal  idea  was  one  of  public 
service  —  a  service  perhaps  culminating  in  a 
landed  aristocracy  and  in  a  monarch,  but  in  a 
social  system  in  which  the  monarch  was  in  a 
large  sense  the  State.  It  was  but  a  step  to  sub- 
stitute the  popular  for  the  personal  sovereign. 
It  was  stated  by  both  Chitty  and  Lord  Kenyon 
that  — 

...  the  splendor  and  powers  of  the  crown  were 
attached  to  it  for  the  benefit  of  the  people,  and  not 
for  the  private  gratification  of  the  sovereign,  .  .  . 
the  prerogatives  of  the  crown  were  not  given  for 
the  personal  advantage  of  the  king,  but  were  allowed 
to  exist  because  they  were  beneficial  to  the  public. 

It  is  now  quite  generally  conceded  by  the 
courts  that  a  common  carrier  of  passengers  is 
not  only  liable  for  the  exercise  of  a  high  degree 
of  care  in  the  carriage  of  its  passengers,  but  is 
liable  for  flaws  and  defects  in  its  cars  and  ma- 
chinery, provided  the  manufacturer  could  have 
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ascertained  their  existence  by  a  high  degree  of 
care  and  regardless  of  the  fact  as  to  whether 
the  railway  company  itself  could  have  ascer- 
tained the  defect}  after  the  same  had  been 
manufactured.  Yet  the  New  York  court  holds 
that  in  order  to  render  a  common  carrier  liable 
to  its  employees  there  must  be  proof  of  some 
positive  act  of  negligence  on  its  part.  The 
question  arises,  Is  the  life  of  a  passenger  more 
sacred  than  is  that  of  an  employee? 

Even  the  doctrine  of  contributory  negli- 
gence, as  now  understood,  is  comparatively 
modern  in  its  origin  and  has  frequently  been 
modified  by  the  rule  of  comparative  negligence. 
It  was  not  until  1837  that  the  defense  of  the 
negligence  of  a  fellow  servant  could  be  inter- 
posed and  that  defense  has  recently  been  taken 
away  from  the  railroads  by  the  legislatures  of 
many  of  our  states  and  its  taking  away  has 
been  sanctioned  by  the  courts.  Was  freedom 
from  that  defense  an  inalienable  right  given  by 
the  constitutions  to  the  employee  or  did  the 
continuance  of  the  rule  after  it  was  inaug- 
urated become  a  vested  right  in  the  employer  ? 

The  justification  of  employers'  liability  acts 
lies  in  the  fact  that  they  tend  to  prevent  pau- 
perism and  the  throwing  upon  the  community 
a  helpless  class  of  people  who  are  the  wrecks 
of  the  modern  industrial  system  and  its  direct 
result.  It  may  possibly  be  that  in  this  insur- 
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ance  (for  the  acts  really  create  a  system  of 
industrial  insurance),  the  state  should  take  a 
hand  and  bear  a  part  of  the  expense.  It  is 
difficult,  however,  to  understand  why  the  regu- 
lations are  not  within  the  domain  of  the  legis- 
lative power,  even  though  no  such  aid  is  given. 
For,  as  has  been  intimated,  without  the  gov- 
ernmental sanction  and  protection,  modern 
industry  could  not  exist. 

The  Supreme  Court  of  the  United  States 
has  recently  sustained  statutes  which  have  pro- 
vided for  the  compulsory  guaranteeing  of  the 
deposits  of  State  banks  on  the  ground  of  public 
necessity.  In  these  cases  bankers  have  been 
compelled  to  contribute  to  the  general  fund 
regardless  of  their  culpability  or  negligence. 
It  is  difficult  to  see  the  distinction  between  a 
statute  which  seeks  to  compel  an  employer  to 
provide  insurance  for  loss  of  life  or  limb,  and 
those  which  require  an  insurance  for  loss  of 
bank  deposits.  The  act,  if  invalid,  was  invalid 
because  it  lacked  in  reasonableness  and  in  social 
necessity,  and  not  because,  if  reasonable  and 
necessary,  it  was  beyond  the  scope  of  legisla- 
tive power. 


CHAPTER  VIII 

THE  RIGHT  OF  COMBINATION 

/COMBINATIONS  and  monopolies  are  the 
^*  inevitable  outcome  of  the  unrestricted 
right  of  private  ownership  and  of  the  unlimited 
right  of  private  contract.  Nor  are  combina- 
tions of  capital  necessarily  socially  harmful. 
After  years  of  so-called  "trust-busting,"  in- 
deed, and  without  these  years  of  useless  effort, 
if  we  had  only  stopped  to  read  history  and  to 
study  the  economic  forces  which  are  around 
us,  we  should  have  been  satisfied  not  only  of 
the  futility  but  of  the  economic  undesirability 
of  attempting  to  prevent  combination.  Econ- 
omy of  production  is,  after  all,  the  desideratum 
in  countries  and  in  a  world  where  millions  are 
in  want;  and  after  the  devastation  of  the  pres- 
ent European  war,  which  has  swept  away  the 
accumulated  resources  of  centuries,  it  is  fool- 
ish, and  even  wicked,  to  talk  of  overproduc- 
tion. 

"Trust-busting,"  whether  of  capital  or  of 
labor  (for  the  labor  union  is  merely  a  labor 
trust),  is  not  a  new  experiment,  nor  is  the 
attempt  to  destroy  monopoly.  In  England  in 
the  year  noo,  in  order  to  overcome  the  more 
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or  less  organized  movement  for  higher  wages 
which  followed  the  Black  Plague,  the  wages  of 
practically  all  laboring  men  were  fixed  by  law, 
and  it  was  made  a  criminal  conspiracy  for  any 
body  of  laboring  men  to  band  together  in  order 
to  obtain  wages  which  were  higher  than  those 
ordained,  or  for  any  employer  to  agree  to  pay 
them.  These  laws  were  directed  against  com- 
binations of  labor,  and  continued  in  one  form 
or  another  up  to  the  nineteenth  century. 

But  not  merely  was  the  combination  of  the 
laboring  men  forbidden,  but  that  of  the  small 
capitalists  also;  and  not  only  this,  but  every 
form  of  monopoly,  except  that  which  was  cre- 
ated by  royal  grant,  and  almost  every  modern 
business  method  and  form  of  industrial 
organization  was  made  unlawful.  Likewise 
was  the  business  of  the  middleman  unlaw- 
ful. It  was  a  criminal  offense  for  a  per- 
son to  engross,  that  is  to  say,  to  buy  food  or 
victuals  which  were  on  their  way  to  the  mar- 
ket for  the  purpose  of  reselling  them,  or  to 
buy  for  the  purpose  of  a  resale  large  quantities 
of  food  or  victuals  at  any  one  time.  Even  as 
late  as  the  year  1813,  and  after  the  repeal  of 
most  of  these  statutes,  Lord  Kenyon  forced, 
as  a  presiding  judge,  the  conviction  of  a  man 
who  had  bought  fifty  bushels  of  oats  and  sold 
them  at  an  advance  of  five  cents  a  bushel.  In 
his  charge  to  the  jury  he  remarked  that  per- 
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haps  some  of  the  statutes  in  relation  to  the 
matter  had  been  repealed,  but  he  thanked  God 
that  the  common  law  of  England  had  not  been 
repealed. 

These  statutes,  though  not,  of  course,  the 
trial  mentioned,  were  originated  before  the 
Industrial  Revolution  and  the  titanic  strug- 
gle against  Napoleon.  Such  restrictions  could 
no  longer  exist  in  the  new  social  era  and  in 
the  face  of  the  vast  cost  of  the  European  wars. 
They  were,  perhaps,  well  enough  in  an  age  of 
primitive  wants  and  of  simple  conditions,  but 
they  were  economically  obsolete  then.  The 
wars  with  France  had  to  be  fought  and  won, 
and  the  cost  had  to  be  paid.  Increased  produc- 
tion and  extended  trade  and  commerce  could 
alone  do  this.  No  longer  was  it  sufficient  to 
raise  and  produce  only  that  which  a  primitive 
people  would  consume,  and  by  a  new  industrial 
organization,  or,  at  any  rate,  by  sweeping  away 
the  restrictive  laws  of  the  past,  alone  could  this 
cost  be  paid. 

The  fleets  of  both  the  Dutch  and  the  French 
had  been  practically  swept  from  the  seas.  The 
foreign  markets  and  the  world-wide  trade 
which  had  formerly  belonged  to  these  nations 
might  belong  to  England  if  only  she  would  rise 
to  the  occasion  and  fill  the  orders.  The  spin- 
ning jenny  and  the  cotton  gin  had  been  in- 
vented. Steam  had  been  utilized.  The  mines 
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had  been  unearthed.  All  that  was  necessary 
was  that  England  should  utilize  her  resources 
and  not  merely  the  dominion  of  the  seas 
but  the  commerce  of  the  world  lay  within  her 
grasp. 

In  such  an  era  the  narrow  and  selfish  rule 
of  the  country  squire  and  of  the  landlord  could 
no  longer  last,  and  it  was  to  a  government  by  a 
squirearchy  that  most  of  the  commercial  re- 
strictions of  the  past  could  be  attributed.  The 
suffrage  had  been  largely  extended.  Business 
men  had  come  into  power,  and  capital  had  been 
diffused  through  the  establishment  of  banks 
and  the  accumulated  resources  of  the  country 
could  now  be  utilized.  There  was  a  clamor 
from  all  sides  for  the  overthrow  of  the  restric- 
tions of  the  past.  In  order  to  compete  in  the 
markets  of  the  world,  to  build  railroads  and 
ships,  to  develop  her  mines,  and  to  manufac- 
ture upon  a  large  scale,  combinations  of  capital 
were  necessary,  and  goods  and  raw  materials 
had  to  be  bought  and  sold  in  large  quantities. 
It  was  now  no  longer  to  the  interest  of  the 
employer  that  the  rates  of  wages  should  be 
regulated  by  law.  He  now  desired  the  oppor- 
tunity of  offering  extra  inducements  and  higher 
wages  because  at  times  he  desired  to  utilize 
his  machinery  to  its  fullest  extent  and  to  keep 
his  factories  and  his  mines  running  night  and 
day.  He  did  not  want  any  governmental  or 
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trade-guild  restrictions  upon  the  hours  of  labor. 

In  the  past,  law  and  custom  had  so  operated 
that  no  man  could  become  a  master  mechanic 
or  manufacturer  who  did  not  belong  to  one  of 
the  powerful  trade  guilds  and  who  had  not 
served  an  apprenticeship.  No  man  could  learn 
or  take  part  in  a  trade  who  did  not  belong  to 
a  guild,  and  these  organizations  had  become 
exclusive  and  loath  to  admit  apprentices.  In 
this  new  age  of  capitalism  and  of  democracy  — 
for  it  was  both  a  capitalistic  and  a  democratic 
uprising  —  not  only  did  laboring  men  generally 
desire  to  learn  the  trades,  but  business  men 
generally  wished  to  be  able  to  become  employ- 
ers, business  men,  and  manufacturers  on  the 
strength  of  their  brains  and  of  their  capital 
alone.  The  consequence  was  that,  almost  by 
common  consent,  the  restrictive  laws  of  the 
past  were  repealed  and  their  restrictions  abro- 
gated. The  old  hide-bound  judicial  decisions 
were  reversed,  and  to  a  very  large  extent  the 
labor  union  and  the  combination  of  capital 
was  legitimatized,  and  the  laws  against  en- 
grossing sank  into  disuse.  It  became  lawful 
to  pursue  to  almost  any  length  the  war  of  com- 
petition. The  lid  was  taken  off. 

What  was  true  of  England  at  the  close  of 
the  eighteenth  and  the  beginning  of  the  nine- 
teenth centuries  will,  we  believe,  be  true  of 
America  tomorrow,  and  is,  to  a  large  extent, 
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already  true.  History  not  only  repeats  itself 
but  economic  facts  and  necessities  are  always 
and  everywhere  irresistible.  Perhaps,  indeed, 
no  more  pertinent  remark  has  ever  been  made 
than  that  which  was  once  uttered  by  the  late 
James  J.  Hill.  When  he  was  asked  if  he  could 
not  reduce  freight  and  passenger  rates  in  North 
Dakota  and  Montana,  he  answered:  "No,  for 
I  need  the  money  to  open  up  for  you  the  mar- 
kets of  the  Orient."  The  European  war  has 
not  merely  opened  to  America  the  markets  of 
the  world  but  it  has  destroyed  ,all  of  the  accu- 
mulated resources  of  Europe.  It  may  be  said 
of  us  as  of  England  in  the  time  of  the  Napo- 
leonic wars  that  it  is  our  supreme  duty  to  create 
and  to  produce. 

But  what  of  the  inherent  evils  of  the  trust 
system?  What  of  the  public  and  of  the 
worker?  What  is  the  use  of  foreign  markets 
and  of  production  if  they  only  result  in  swollen 
fortunes  to  the  few,  and  if  the  masses  of  men 
must  degenerate  and  decay?  What  of  the 
colossal  power  of  organized  wealth  which  can 
own  principalities  and  buy  out  sovereign 
states? 

These  questions  must  be  met,  and  the  far- 
sighted  capitalist  of  today  is  himself  coming 
to  see  and  to  meet  them.  In  order  to  save  our- 
selves from  the  follies  of  socialism  and  to  pre- 
vent destruction,  we  must  concede  the  right  of 
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regulation.  It  is  idle  to  any  longer  theorize 
upon  the  matter.  The  aristocratic  Frenchman, 
DeTocqueville,  though  hating  democracy,  after 
his  visit  to  America  came  to  the  conclusion 
that  it  was  irresistible.  The  waves  of  progress 
and  of  time  can  never  be  pushed  back,  and  the 
granting  of  universal  suffrage  and  the  Austra- 
lian ballot  has,  whether  we  like  it  or  not,  made 
all  property  subject  to  the  public  will. 

We  must  adopt  a  policy  which  will  satisfy 
the  popular  sense  of  justice,  and  if  we  would 
save  we  must  be  prepared  to  yield.  The  safe 
and  sane  man  of  today  is  not  of  the  laissez- 
faire  stamp.  It  is  not  he  who  insists  upon  un- 
limited personal  rights  and  upon  the  doctrine 
that  "one  may  do  with  his  own  as  he  pleases" 
who  is  the  real  conservative,  but  he  who  recog- 
nizes the  force  of  the  maxims  that  "the  public 
welfare  is  the  highest  law"  and  that  "one  must 
so  use  his  own  as  not  to  injure  that  of  another." 
In  our  complex  civilization  and  in  the  light  of 
English  history  and  of  English  law  no  man 
can  truthfully  say  that  his  business  is  his  own, 
and  his  own  alone,  and  that  the  public  has  no 
concern  in  it.  ' 

The  contrary  position  was  taken  by  the  late 
George  M.  Pullman  when  he  was  asked  by  a 
citizens'  committee  in  Chicago  to  arbitrate  the 
controversy  with  his  employees  which  led  to 
the  Debs  strike.  He  maintained  that  he  was 
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competent  to,  and  had  the  right  to,  manage  his  iX 
own  affairs.  And  yet  an  investigation  showed 
that  it  cost  the  public  almost  three  times  as 
much  to  police  his  property  as  was  obtained 
from  the  company  in  taxes,  even  in  times  of 
industrial  quiet.  It  is  too  well  known  that  the 
controversy  resulted  in  what  closely  approx- 
imated a  civil  war.  The  most  effective  weapon 
that  Mr.  Pullman  relied  upon  was  his  ability 
to  compel  the  railroads  to  live  up  to  the  con- 
tracts which  they  had  made  with  him  for  the 
hauling  of  his  cars.  It  was  because  the  strikers 
sought  to  compel  the  violation  of  these  con- 
tracts that  the  Debs  strike  was  declared  unlaw- 
ful by  the  courts,  and  it  was  because  the 
railroads  dared  not  break  these  contracts  that 
they  in  turn  resisted  the  strikers.  But  if  it  had 
not  been  for  the  courts  which  stood  ready  to 
enforce  these  contracts,  if  it  had  not  been  for 
the  strong  right  arms  and  bayonets  of  the 
public  which  were  behind  the  mandates  of  the 
courts,  and  without  which  the  mandates  of 
the  courts  would  have  been  nullities,  these 
contracts  would  have  had  no  effect. 

No  man  in  America  can  say  that  he  is  inde- 
pendent of  the  law,  or  independent  of  the 
courts,  and  that  the  public  has  no  concern  with 
his  private  business,  as  long  as  he  depends  upon    / 
the  public  to  enforce  his  rights  and  to  enforcej 
his  contracts.     The  change  of  front,  indeed^ 
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which  has  recently  taken  place  in  the  decisions 
of  the  Supreme  Courts  of  Tennessee  and  of 
West  Virginia,  and  which  has  been  sustained 
by  the  Supreme  Court  of  the  United  States,  is 
noticeable  and  full  of  significance.  In  these 
states,  the  courts,  after  having  for  many  years 
steadily  refused  to  allow  the  legislatures  to  in- 
terfere between  employer  and  employee  in  the 
controversies  in  the  mining  districts  in  regard 
to  the  method  of  the  payment  of  wages,  the 
weighing  of  the  coal  by  which  wages  were 
determined,  and  the  payment  of  the  employees 
in  orders  on  company  or  truck  stores,  on  the 
ground  that  these  matters  were  matters  of 
private  and  not  of  public  concern  —  suddenly 
announced  a  new  doctrine  of  legislative  con- 
cern and  jurisdiction.  They  took  the  position 
that  the  employee  was  a  necessary  unit  in  the 
body  politic,  that  the  public  was  vitally  con- 
cerned in  his  welfare,  in  protecting  him  from 
fraud,  and  in  giving  to  him  an  equality  as  a 
contracting  party. 

They  also  announced  the  rule,  and  especially 
emphasized  it  in  the  case  of  corporations,  that 
wherever  the  conduct  of  private  industries  re- 
sults in  bloodshed  and  disorder,  breaches  of  the 
peace  or  inconvenience  to  the  public,  the  State 
has  the  right  to  regulate  the  same,  and  to  that 
extent  to  interfere  with  individual  liberty  and 
the  private  right  of  property  and  of  contract. 
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They  thus  paved  the  way  for  a  body  of  law 
which  shall  look  rather  to  the  protection  of 
society  than  of  the  individual;  to  the  interests 
of  society  rather  than  to  those  of  vested  rights; 
to  the  strengthening  of  the  weak  rather  than 
to  the  entrenchment  of  the  strong,  and  emphat- 
ically reiterated  and  applied  to  modern  times 
the  maxim  that  the  public  welfare  is  in  truth 
the  highest  law. 

They  emphasized  the  obligation  which  all 
owe  to  the  community  as  a  whole.  They  dealt 
a  crushing  blow  to  that  conception  of  individ- 
ual liberty  which  comes  within  the  definition 
of  the  leader  of  Shay's  rebellion  when  he  said : 

My  boys,  you  are  going  to  fight  for  liberty.  If 
you  wish  to  know  what  liberty  is,  I  will  tell  you. 
It  is  for  every  man  to  do  what  he  pleases,  to  make 
other  folks  do  as  you  please  to  have  them,  and  to 
keep  folks  from  serving  the  devil. 

The  doctrine  expressed  by  the  maxim,  "  The 
public  welfare  is  the  highest  law,"  expresses  an 
underlying  principle,  both  of  the  Common  Law 
of  England  and  of  the  Constitutional  Law  of 
the  United  States.  Subject  to  it  all  property 
is  owned  and  controlled,  and  all  property  rights 
exist;  and  subject  to  it  the  American  consti- 
tutions themselves  may  be  said  to  have  been 
ratified  and  adopted. 

It  is  now  and  has  been  for  a  long  time  con- 
ceded among  the  English-speaking  peoples  that 
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in  the  majority  of  instances  as  near  an  ap- 
proach to  absolute  private  ownership  and  con- 
trol as  is  possible  is  the  best  public  policy ;  and 
that  by  it  self-respect  is  stimulated,  and  enter- 
prise, thrift,  and  love  of  country  engendered. 
But  there  always  have  been  and  always  will  be 
cases  where  different  considerations  apply,  and 
where  a  governmental  limitation  on  this  right 
has  been  and  always  will  be  deemed  to  contrib- 
ute more  to  the  welfare  of  the  State  than  un- 
limited freedom.  This  for  a  long  time  has 
been  held  to  be  the  case  where  private  prop- 
erty or  the  right  to  use  or  control  the  same  has 
been  or  is  affected  with  a  public  interest.  Prop- 
erty becomes  clothed  with  a  public  interest 
when  it  is  used  in  a  manner  to  make  it  of  public 
consequence  and  to  affect  the  community  at 
large.  The  whole  feudal  idea  was  one  of  pub- 
lic service ;  service,  at  first  merely  to  a  monarch 
or  to  a  landed  aristocracy,  but  under  it  the 
monarch  was,  in  a  large  sense,  the  State,  and 
it  was  but  a  step  to  substitute  the  popular  for 
the  personal  sovereign. 

Lord  Hale  says  in  his  treatise,  De  Portibus 
Marts: 

A  man,  for  his  own  private  advantage,  may,  in  a 
port  or  town,  set  up  a  wharf  or  crane,  and  may  take 
what  rates  he  and  his  customers  can  agree  for  cran- 
age, wharfage,  housellage,  pesage,  for  he  doth  no 
more  than  is  lawful  for  any  man  to  do,  viz.:  makes 
the  most  of  his  own.  If  the  king  or  subject  have  a 
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public  wharf,  unto  which  all  persons  that  come  to 
that  port  must  come  and  unlade  or  lade  their  goods 
as  for  the  purpose,  because  they  are  the  wharfs  only 
licensed  by  the  Queen,  or  because  there  is  no  other 
wharf  in  that  port,  as  it  may  fall  out  where  a  port  is 
newly  erected,  in  that  case  there  cannot  be  taken 
arbitrary  and  excessive  duties  for  cranage,  wharf- 
age, pesage,  etc.,  neither  can  they  be  enhanced  to  an 
immoderate  rate,  but  the  duties  must  be  reasonable 
and  moderate,  though  settled  by  the  King's  license' 
or  charter.  For  now  the  wharf,  and  crane,  and  other 
conveniences  are  affected  with  a  public  interest,  and 
they  cease  to  be  juris  privati  only;  as  if  a  man  set 
out  a  street  or  new  building  on  his  own  land,  it  is 
now  no  longer  bare  private  interest,  but  is  affected 
by  a  public  interest. 

So,  too,  it  was  said  by  Lord  Ellenborough : 

There  is  no  doubt  that  the  general  principle  is 
never,  both  in  law  and  justice,  that  every  man  may 
fix  whatever  price  he  pleases  upon  his  own  property 
or  the  use  of  it.  But  if  for  a  particular  purpose  the 
public  have  a  right  to  resort  to  his  premises  and 
make  use  of  them,  and  he  have  a  monopoly,  he  must, 
as  an  equivalent,  perform  the  duty  attached  to  it  on 
reasonable  terms. 

There  is,  therefore,  nothing  illogical  or  in- 
consistent in  our  modern  theories  concerning 
the  right  of  governmental  regulation.  We  have 
merely  applied  a  little  more  reason  in  the  mat- 
ter, and  based  the  right  of  regulation,  not  on  a 
foundation  of  power  and  selfish  interest,  but  on 
one  of  general  necessity.  We  have  retained 
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in  America  enough  of  the  individualism  of  the 
frontier  and  of  our  Norse  and  Anglo-Saxon 
forefathers  to  base  all  right  of  regulation  on 
this  ground  of  necessity  and  of  basic  reason- 
ableness ;  and  though  conceding  the  full  power 
where  the  necessity  exists,  to  deny  it  when  that 
necessity  is  not  apparent.  We  have,  however, 
retained  enough  of  the  collectivism  of  feudal- 
ism to  recognize  the  needs  and  the  rights  of  the 
community  as  a  whole  and  of  the  State,  which 
is  nothing  more  nor  less  than  the  community. 
As  our  population  increases  and  the  strug- 
gle for  existence  grows  keener  and  keener,  the 
necessity  for  governmental  regulation  will  be- 
come more  and  more  apparent  and  its  field 
will  become  more  and  more  expanded.  It  is 
now  generally  conceded  that  not  merely  the 
health,  safety,  comfort,  and  morality  of  the 
public  are  matters  of  governmental  solicitude, 
but  its  convenience  and  welfare  also;  and  that, 
though  the  right  to  liberty  and  property  can- 
not be  interfered  with  unreasonably,  competi- 
tion is  the  desideratum  of  the  law,  and  where 
competition  is  suppressed  either  naturally  or 
artificially,  interference  and  regulation  may 
be  resorted  to.  Where,  indeed,  a  practical 
monopoly  is  created  or  exists  in  a  business, 
that  business,  if  at  all  necessary  to  the  public, 
is  to  that  extent  deemed  to  be  affected  with  a 
public  interest. 
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The  police  powers  of  a  state  must  neces- 
sarily be  elastic  in  their  nature,  and  be  as 
extensive  as  the  wants  and  ideals  of  the  com- 
munity. Business  and  occupations,  which 
were  formerly  of  little  importance,  may,  as 
time  goes  on,  become  necessary  to  the  com- 
munity. When  they  become  so,  and  liable 
to  become  monopolies,  the  right  of  regulation 
exists. 

With  these  concessions  the  era  of  so-called 
"trust-busting"  could  and  should  come  to  an 
end,  and  business  stability  be  once  more  se- 
cured. Concessions  have  already  been  openly 
made  by  some  of  our  greatest  industrial  com- 
binations, such  as  the  International  Harvester 
Company,  and  are  coming  to  be  conceded  by 
many  thoughtful  captains  of  industry.  The 
history  of  the  International  Harvester  Com- 
pany well  illustrates  the  movement  and  the 
tendency  of  capitalistic  thought.  The  consoli- 
dation was  made  at  a  time  when  agricultural 
machinery  companies  were  in  ruthless  compe- 
tition and  were  failing  on  every  side. 

Hundreds  of  thousands  of  dollars  were  ex- 
pended in  advertising  and  promoting  institu- 
tions which  later  failed  and  the  purchasers  of 
whose  machinery  after  such  failure,  could  no 
longer  get  their  old  machinery  repaired,  or  the 
repairs  and  new  parts  which  are  so  necessary 
to  their  continued  use  and  preservation.  The 
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combination  was  formed  and  an  enormous 
business  was  built  up,  almost  one-half  of  which 
was  with  foreign  countries.  The  recent  ouster 
suits  in  Missouri  and  Kansas  have  shown  con- 
clusively that  the  consolidated  company,  there 
at  all  events,  used  no  unfair  methods  and  was 
guilty  of  no  oppression.  The  price  of  its  ma- 
chines had  not  been  raised  but  was  rather 
lowered,  if  the  increase  in  the  cost  of  raw 
materials  and  in  the  cost  of  labor  be  taken  into 
consideration. 

The  purchaser  of  a  machine  was  always  sure 
of  prompt  service  and  of  being  able  to  obtain 
the  necessary  repairs  and  supplies.  These,  at 
any  rate,  were  the  findings  of  fact  which  were 
made  by  all  of  the  courts.  So,  too,  the  treat- 
ment by  the  corporation  of  its  employees  as 
to  accommodations  and  hours  of  labor  was 
above  reproach,  and  far  in  advance  of  that 
which  had  been  afforded  by  its  original  and 
constituent  companies.  In  fact,  its  enormous 
business  and  sure  profits  had  made  it  possible 
to  grant  many  privileges  to  its  employees  which 
smaller  concerns  could  hardly  afford.  But  it 
has  and  had  it  in  its  power  to  use  its  colossal 
strength  so  as  to  become  an  enormous  and  an 
oppressive  monopoly,  and  for  this  reason  it 
was  driven  from  several  of  the  states  of  the 
Union  and  its  dissolution  was  ordered  by  the 
Supreme  Court  of  the  United  States,  though 
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in  the  latter  case  a  rehearing  and  a  reargument 
has  been  granted. 

The  question  presents  itself  to  the  author, 
and,  it  is  believed,  must  present  itself  to  all 
thinking  men,  whether  these  ouster  suits  were 
wise  or  necessary,  and  whether  a  dissolution 
of  the  company  furnished  a  solution  of  the 
problems.  To  use  another  illustration,  has  any- 
thing been  gained  by  the  breaking  up  of  the 
Standard  Oil  Company  into  its  many  parts? 
Is  not  the  solution,  not  destruction  or  govern- 
ment ownership,  but  government  regulation, 
including  the  regulation  of  prices,  so  that  they 
may  not  be  oppressive?  Why,  indeed,  should 
not  industrial  monopolies  be  placed  in  the  same 
category  as  railroads,  inns,  and  public  service 
corporations,  whose  conduct  and  rates  are  reg- 
ulated both  because  they  are  artificial  or  natu- 
ral monopolies  and  because  their  business  is 
affected  with  a  public  interest?  If  men  choose 
to  combine  and  monopolize  —  and  we  believe, 
for  the  sake  of  economy  of  production  and  for 
the  conquering  of  the  markets  of  the  world, 
they  should  be  allowed  to  combine  —  why 
should  they  not  be  compelled  to  serve  ? 

This  is  a  feudal  idea,  but  because  it  is  feudal 
it  is  not  necessarily  bad,  nor  not  in  accordance 
with  the  spirit  of  the  English  Law.  We,  at  any 
rate,  must  face  the  question,  and  with  the  popu- 
lar mind  such  as  it  is  today,  and  such  as  it  is 
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likely  to  remain,  the  only  other  alternative  is 
socialism.  So,  too,  as  has  been  so  well  pointed 
out  by  Professor  Pound  in  a  recent  article,  our 
law  is  full  of  feudalism.  The  common  law,  he 
says,  though  always  seemingly  jealous  of  indi- 
vidual property  rights  and  pretending  an  equal 
protection  to  all,  has  always  legislated  judicially 
and  otherwise,  and  has  constantly  imposed 
duties  and  liabilities  independently  of  the  will 
of  those  who  are  bound,  has  looked  to  relations 
rather  than  to  legal  transaction  as  the  basis  of 
legal  consequences;  and  has  imposed  both  lia- 
bilities and  disabilities  upon  those  standing  in 
certain  relations  as  members  of  a  class  rather 
than  upon  individuals. 

And  it  is  perhaps  this  very  thing  which  has 
made  our  law  so  elastic  and  our  civilization  so 
enduring.  Everyone  is  free  and  none  need 
come  within  the  class,  but  if  he  does  he  assumes 
its  duties  and  liabilities  as  well  as  its  privileges. 
If  this  be  once  conceded,  and  with  it  the  right 
to  control  monopolies,  as  it  has  been  openly 
conceded  by  the  so-called  Harvester  Trust  both 
in  the  public  addresses  of  its  officers  and  the 
briefs  of  its  counsel,  which  have  been  filed  in 
the  courts,  what  need  is  there  of  "trust 
busting"? 

The  premise  of  "trust  busting"  indeed  is 
unsound,  though  catching  and  plausible.  It  is 
that  the  competing  institutions  have  the  right 
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to  exist  and  every  man  to  go  into  the  business. 
Society  as  a  whole,  however,  is  not  interested 
in  competition,  but  in  economical  production, 
and  in  having  its  wants  supplied.  The  grocery 
upon  every  street  corner  has  added  to  and  not 
decreased  the  cost  of  living. 


CHAPTER  IX 

THE    RIGHT    TO    BEQUEATH    AND    TO    INHERIT 

CLOSELY  connected  with  the  right  to  pri- 
vate property  is  the  right  to  transmit  it 
by  will  to  others,  or  to  rely  upon  the  statutes 
of  distribution,  which,  in  America  at  least,  are 
presumed  and  intended  to  be  in  furtherance  of 
that  right  and  to  be  an  attempt  upon  the  part 
of  the  State  and  of  the  law  to  make  such  a 
disposition  of  the  property  of  an  intestate  as  he 
would  probably  have  himself  made  if  he  had 
gone  to  the  trouble  of  making  a  will.  The 
social  effect  also  of  the  granting  of  this  right, 
and  the  modern  tendency  to  remove  from  it  all 
restrictions  save  only  those  which  are  incident 
to  the  rights  of  dower,  courtesy  and  homestead, 
has  been  far-reaching. 

Despite  the  statement  and  holding  of  the 
Supreme  Court  of  Wisconsin  that  the  privilege 
is  a  natural  and  inalienable  one,  a  brief  review 
of  the  historical  development  of  the  law  will 
show  that  it  has  never  been  generally  so  con- 
sidered. Communism  as  has  been  pointed  out, 
everywhere  antedated  individual  ownership, 
and  though  communism  gave  place  to  the 
ownership  of  the  family  and  the  ownership  of 
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the  family  to  the  ownership  of  its  individual 
members,  the  right  of  inheritance  and  of  leav- 
ing by  bequest  or  will  was  a  later  growth,  and 
on  the  death  of  the  individual  the  right  of  the 
family  or  community  was  at  first  the  only  one 
thought  of. 

It  is  true  that  wills  are  of  ancient  origin; 
that  some  are  found  in  Egypt  which  antedate 
the  Ptolemies,  and  that  in  the  codes  of  Ham- 
murabi, which  were  written  more  than  twenty- 
two  hundred  years  before  the  birth  of  Christ, 
we  find  statutes  of  descent  which  are  not  unlike 
those  which  are  to  be  found  in  the  states  of 
the  American  Union  at  the  present  day.  It  is 
true  that  verbal  testamentary  and  death-bed 
dispositions  were  early  recognized  amongst  the 
ancient  Hebrews  and  were  made  even  by  patri- 
archs of  as  early  a  date  as  Abraham  and  Jacob. 
It  is  true  that  statutes  of  descent  were  found 
in  the  laws  of  the  Roman  Empire,  and  that 
the  right  to  leave  by  will  was  recognized  and 
freely  exercised.  Such  customs  or  laws,  how- 
ever, were  not  at  first  found  among  our  Ger- 
man ancestors,  and  for  a  time,  at  least,  the 
barbarian  invasions  of  Europe  swept  away  the 
laws  and  rights  of  the  past,  placed  the  gospel 
of  might  above  that  of  right,  and  revived  — 

...  the  simple  plan 

That  they  should  take  who  have  the  power, 
And  they  should  keep  who  can. 
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So  when  a  man  died  or  was  no  longer  able  to 
protect  himself,  his  property  became  the  com- 
mon prey. 

Even  under  the  feudalism  which  followed 
the  first  barbarian  onslaughts,  and  when 
the  invading  tribes  began  to  settle  down 
in  their  newly  acquired  territory,  the  tenure 
was  only  for  life,  and  upon  the  death  of 
the  occupant  the  real  property  reverted  to 
the  feudal  lord,  and  the  personal  property  was 
seized  by  him.  It  was  not,  indeed,  until  later 
that  the  church  and  later  the  State  itself  began 
to  assert  themselves  in  the  matter  and  to  pave 
the  way  for  the  modern  law,  which,  however, 
is  but  a  return  to  the  Roman  law  and  theory 
of  inheritance,  and  in  a  large  measure  to  that 
which  prevailed  among  the  ancient  Assyrians. 

These  churchmen,  however,  did  not  proceed 
upon  any  theory  of  natural  right,  and  no  such 
theory  would  have  been  listened  to  by  the 
natural  right,  destroying  feudal  lord.  They 
adopted,  rather,  the  theory  that  the  care  and 
welfare  of  the  dead  belonged  peculiarly  to  the 
church,  and  that  that  care  and  welfare  involved 
the  use  by  the  church  of  their  personal  prop- 
erty. They  therefore  asserted  that  this  property 
should  not  be  confiscated  by  the  feudal  lord  or 
by  the  bystanders,  but  should  be  given  to  the 
church  "  for  pious  uses,"  for  the  saying  of 
pravers  and  the  performance  of  masses,  and, 
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incidentally,  no  doubt,  for  the  care  of  the 
widow  and  of  the  orphan.  And  the  later  inter- 
position and  control  of  the  State  itself  was 
merely  due  to  the  waning  power  of  the  church, 
and  was  effected  through  the  instrumentality 
of  judges  and  lawyers  who  were  trained  in 
both  the  ecclesiastical  law  and  in  the  civil  code 
of  Rome. 

As  far,  too,  as  the  inheritance  of  land  is  I 
concerned,    feudalism   recognized   no   natural/ 
rights.     It  established  a  chain  of  ownership' 
which  ended  in  the  king  or  paramount  lord, 
and  which,  in  America  today,  where  the  sover- 
eign is  the  State  or  collective  mass  of  citizen- 
ship, would  be  and  is  the  State  or  public  itself. 
It  was  a  system  of  tenants  or  holders  who  held  \ 
merely  for  life  and  from  someone  above  them,  j 
until  finally  the  king  or  overlord  himself  was  / 
reached,  and  there  was  no  right  of  inheritance  * 
nor  could  anyone  dispose  of  lands  by  will. 
Even   in   England   where   through   the   joint 
efforts  of  the  clergy  and  the  church  trained 
lawyers  and  judges  who  had  always  before 
them  both  the  ideas  of  the  Roman  law  and  of 
the  Roman  State  and  the  privileges  conferred 
by  the  laws  of  King  Alfred  (and  in  England 
we  find  perhaps  the  first  pronouncement  of 
this    in    the    Magna    Charta),    the    right    of  I 
inheritance  and  bequest  by  will  began  to  be 
conceded,  we  find  the  right  limited  by  onerous 
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conditions,  not  the  least  of  which  was  the  law 
of  primogeniture,  which  gave  to  the  firstborn 
the  whole  inheritance,  and  which,  coupled  with 
the  law  of  entail,  not  merely  left  younger 
children  portionless,  but  defrauded  creditors 
also. 

The  right  of  inheritance,  therefore,  and  the 
right  to  will  can  hardly  be  considered  natural 
rights,  and  yet  the  social  value  of  these  rights 
and  the  wisdom  of  the  Roman  law  and  of  the 
American  law  in  recognizing  them  and  the 
wisdom  of  the  crusade  of  Thomas  Jefferson 
which  resulted  in  the  abrogation  of  the  rule  of 
primogeniture,  not  only  in  Virginia  but  in 
America  generally,  can  hardly  be  overesti- 
mated. Not  only  is  the  right  to  will  and  con- 
trol the  use  and  disposition  of  one's  personal 
property  after  one's  death  absolutely  necessary 
to  all  sustained  and  really  productive  industry, 
but  feudal  land  tenures  (except  where  the 
State  itself  is  the  feudal  lord),  and  the  rules  of 
primogeniture  are  subversive  of  all  democracy. 

All  of  our  machinery,  our  stocks  of  goods, 
our  agricultural  implements,  and  our  moneys 
and  credits  are  personal  property,  and  if  upon 
the  death  of  the  owner  these  excheat  to  a 
feudal  lord  or  even  to  a  feudal  state,  manu- 
facturing and  commercial  and  even  productive 
agricultural  industries  cannot  be  sustained  — 
all  industry  can  be  but  of  a  mushroom  growth; 
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employment  in  peaceful  pursuits  can  be  but 
rare  and  limited,  and  brigandage  and  rapine 
must  be  the  order  of  the  day.  One  only  needs 
to  read  the  history  of  the  Dark  Ages  to  be 
convinced  of  this  fact  and  to  notice  the  rapine 
and  poverty  of  those  ages  and  the  entire  ab- 
sence of  productive  industry. 

So,  too,  and  as  far  as  land  is  concerned,  .it 
needs  but  little  argument  to  show  the  social 
folly  and  undemocratic  tendency  of  the  rules 
of  entail  and  of  primogeniture.  They  not 
merely  build  up  an  aristocratic  class  of  land- 
owners, but  they  build  up  an  aristocratic 
class  of  sycophants  and  office  holders.  The 
younger  sons  of  the  landed  aristocracy  must 
and  will  be  taken  care  of,  for  parental  love 
and  pride  are  as  strong  in  the  aristocrat  as 
in  the  plebeian.  We  need  only  to  go  to  the 
history  of  England  for  an  illustration  of  this. 
From  whence  but  from  the  ranks  of  the  dis- 
inherited younger  sons  did  the  vast  numbers 
of  knights  and  hired  mercenaries  come,  who, 
being  too  aristocratic  for  any  other  pursuit 
than  that  of  arms,  attached  themselves  to  the 
retinues  of  the  feudal  lords  and  who  not  only 
for  purposes  of  their  own  encouraged  but  made 
civil  wars  always  possible  ?  And  what,  indeed, 
was  the  main  reason  for  the  rotten  boroughs, 
the  sinecures  in  office,  the  royal  establishments, 
the  royal  stewards  of  everything  tangible  and 
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intangible,  the  salaried  beefeaters,  and  royal 
pensioners  but  that  these  might  be  provided  for  ? 
Have  not  wars  been  inaugurated  and  armies 
raised  that  disinherited  gentlemen  might  have 
offices  and  stipends ;  and  have  not  the  millions 
been  taxed  and  dispossessed  and  reforms 
thwarted  in  order  that  the  disinherited  gentry 
might  find  aristocratic  employment?  It  is  the 
disinherited  son  who  has  gone  to  the  frontier, 
who  made  the  British  Empire;  it  was  he 
who  sank  the  Spanish  galleons  and  raided  the 
Spanish  main,  but  it  has  been  in  a  large  sense 
the  disinherited  younger  son  who  has  entangled 
Great  Britain  in  most  of  her  wars,  both  civil 
and  foreign,  and  whose  influence  has  retarded 
most  of  her  reforms/\  It  is  perhaps  here  worth 
while  mentioning  a  fact  which  is  but  little 
known,  that  it  was  a  disinherited  younger  son 
who  was  responsible  for  the  Boer  war,  and 
disinherited  British  younger  sons  who  turned 
soldiers  of  fortune  and  aroused  the  natives  of 
Madagascar  and  headed  their  army  in  their 
last  war  against  the  French. 

But  must  the  right  to  inheritance  be  unlim- 
ited ?  It  is  in  no  sense  a  natural  right,  and  the 
power  of  the  State  either  to  limit  it  or  to  deny 
it  altogether  cannot  now  be  denied,  even  under 
the  safeguards  to  property  rights  which  are 
afforded  by  the  provisions  of  our  American 
State  and  Federal  Constitutions.  It  would,  for 
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instance,  not  be  an  unreasonable  requirement, 
and  it  would  be  one  which  would  largely  do 
away  with  what  we  commonly  term  "tax 
dodging,"  or  at  any  rate  make  the  practice 
harmless  to  the  State  and  to  society,  if  one 
were  denied  the  right  to  leave  to  his  heirs  or 
to  bequeath  by  will  any  property  that  he  had 
not  accounted  for  to  the  assessor  at  the  last 
assessment  which  preceded  his  death. 

It  may  be,  too,  that  vast  estates  are  not  to 
be  desired,  and  that  in  the  interests  of  democ- 
racy graduated  inheritance  taxes  should  be 
imposed  which  would  make  their  transmission 
to  future  generations  impossible,  but  of  this 
the  author  has  much  doubt.  It  is  really  imma- 
terial to  society  as  a  whole  who  owns  property 
as  long  as  it  is  beneficially  used.  As  long  as  we 
concede  to  society  the  right  to  insist  upon  that 
beneficial  use  and  to  regulate  monopolies,  there 
is  no  reason  why  the  right  of  transmission  by 
will  to  others,  or  the  right  of  descent,  should 
be  restricted.  It  must  be  apparent  to  all  that 
the  keeping  of  great  industrial  and  manufac- 
turing plants  within  the  ownership  of  a  family 
and  the  making  their  possession  and  honest  and 
successful  operation  matters  of  family  pride 
are  the  best  means  of  securing  business  hon- 
esty and  business  productiveness.  America  is 
perhaps  too  young  for  many  evidences  of  this 
fact,  but  the  influence  for  good  on  British 
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industry  and  British  productiveness  and  on 
British  commercial  honor  of  the  family  con- 
cerns which  descend  from  father  to  son  and 
whose  owners  try  from  generation  to  genera- 
tion to  keep  up  the  family  traditions,  can 
hardly  be  overestimated.  Our  industrial  evils 
can  be  much  better  remedied  by  the  regulation 
of  use  than  they  can  be  by  State  ownership  or 
by  a  jealous  insistence  by  those  who  have 
accumulated  nothing  that  that  which  is  owned 
and  built  up  by  others  shall  be  destroyed,  no 
matter  how  productive  it  may  be. 


CHAPTER  X 

ANARCHISM,    SOCIALISM,    AND   THE    AMERICAN 
COURTS 

ONE  of  the  first  things  necessary  to  intellec- 
tual growth  is  the  willingness  to  analyze, 
and  a  refusal  to  be  frightened  at  mere  names ; 
and  it  is  to  a  lack  of  this  willingness  that  much 
of  our  confusion  of  thought  is  due.  All  that 
is  usually  necessary  in  order  to  arouse  the 
hostility  of  the  business  classes  to  any  new 
measure  is  to  call  it  Socialism,  while  to  be  in 
any  way  ahead  of  one's  age  or  "  to  lead  one's 
soul,  one's  cause,  one's  clan  a  little  from  the 
ruck  of  things,"  is  certain  to  bring  upon  the 
leader  or  reformer  the  name  of  Anarchist.  The 
real  fact  of  it  is  that  the  American  law  of  today 
and  the  social  system  which  it  represents,  in 
fact,  the  social  systems  of  all  civilized  coun- 
tries, are  compromises  between  the  two  oppo- 
sites  of  individualism  and  of  collectivism,  of 
Anarchism  and  of  Socialism.  There  are  several 
kinds  of  individualism,  however.  There  is  the 
individualism  of  the  non-resistant  Anarchist; 
there  is  the  individualism  of  the  militant  Saxon 
or  Norseman;  there  is  the  individualism  of 
predatory  wealth ;  and  there  is  the  individual- 
ism of  Jeremy  Bentham. 
123 
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When  Anarchism  and  the  Anarchist  are 
spoken  of,  reference  is  made  to  the  scientific, 
non-resisting  Anarchist  —  to  the  Anarchism  of 
Tolstoi  and  of  Proudhon  —  not  to  the  Anarch- 
ism of  the  terrorists  or  the  Anarchism  of 
Bakunin.  He  who  believes  in  it  believes  that 
where  righteousness  and  kindness  and  a  true 
sense  of  civic  duty  prevail  no  law  is  necessary. 
He  believes,  perhaps,  in  an  idealistic,  in  an 
impractical,  and  in  a  foolish  theory,  but  in  one 
which  is  comparatively  harmless.  For  his  is 
a  non-resisting  philosophy,  one  which  is  based 
on  the  premise  of  brotherly  love  and  of  the 
golden  rule. 

Tolstoi  asks: 

What  is  the  use  of  law?  Are  there  criminal 
statutes,  are  there  prisons  in  the  family?  Is  not 
society,  is  not  the  nation,  but  a  larger  family?  Is 
it  not  love  which  is  after  all  supreme  ? 

Says  Prince  Kropotkin : 

I  have  noticed  the  herds  of  wild  deer  in  Siberia. 
I  have  seen  them  as  they  were  crossing  a  stream  and 
were  exposed  to  the  attacks  of  the  wolves.  The 
stags  formed  themselves  into  an  advance  guard,  a 
rear  guard,  and  circled  around  the  flanks.  In  the 
center  were  the  weak,  the  females,  and  the  young. 
To  reach  them  it  was  necessary  that  the  wolves 
should  break  through  the  outer  circle.  There  was 
no  law.  There  were  no  gendarmes,  no  Cossacks,  no 
jails.  There  was  the  instinct  of  love,  of  service, 
and  of  protection.  Are  men  and  women  less  chival- 
rous, less  loving,  than  beasts  of  the  field? 
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This  is  the  individualism  of  the  non- 
resisting  Anarchist.  It  is  one  extreme.  It 
involves  an  utter  negation  of  the  necessity  for 
any  superimposed  law.  It  is  the  antipodes  to 
Socialism  which  involves  a  blind  belief  in  law. 
It  is  hardly,  however,  the  individualism  of  the 
Viking  or  of  the  modern  predatory  commer- 
cialist.  Their  individualism  is  and  was  of  the 
self-assertive,  acquisitive  kind.  The  believers 
in  it  were  and  are  still,  to  a  large  extent,  war- 
riors, exploiters,  perhaps  pirates. 

The  Anglo-Saxon  and  Norse  warriors  who 
laid  the  foundation  of  the  English  State,  and 
whose  descendants  have  ever  since  made  its 
laws  and  formulated  its  political  thought,  were 
individualists  because  they  themselves  were 
strong.  They  believed  in  the  private  and  un- 
restrained right  to  property  because  they  felt 
able  to  assert  it.  They  did  not  admit  the  need 
of  the  governmental  protection  of  the  weak. 
Even  their  kings  were  at  first  merely  war  lords. 
They  had  at  first  no  conception  of  the  brother- 
hood of  man,  or  of  the  solidarity  that  there  is 
in  all  mankind. 

Even  at  the  time  of  the  Magna  Charta,  the 
rights  and  privileges  demanded  were  for  the 
freemen  of  England  alone,  and  seventy-five 
per  cent  of  the  people  were  in  practical  serf- 
dom. Up  to  the  year  1824  one  hundred  and 
sixty  offenses  were  punishable  with  death,  and 
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of  these  a  very  large  proportion  were  offenses 
against  property.  At  the  time  when  under  this 
brutal  code  a  child  could  be  hanged  for  stealing 
a  sheep,  it  was  considered  perfectly  legitimate 
to  work  children  of  six  years  of  age  for  six- 
teen hours  a  day  in  the  factories  and  in  the 
mines,  and  to  harness  almost  naked  women  to 
the  coal  trucks.  The  advocates  of  this  individ- 
ualism, however,  were  not  Anarchists.  They 
believed  in  law.  The  only  trouble  with  them 
was,  they  had  merely  a  class  conscience.  To 
them  the  legitimate  and  only  function  of  the 
law  was  their  own  individual  protection  and 
advancement.  But  that  advancement  they 
deemed,  or  at  any  rate  claimed,  to  be  neces- 
sary to  the  public  weal,  and  the  Christian 
church,  as  well  as  the  traditions  of  their  an- 
cestors, made  this  claim  necessary  and  caused 
it  to  be  voiced  in  every  paragraph  of  the  Magna 
Charta  and  the  English  Bill  of  Rights.  The 
English  law  is  a  compromise  between  the  indi- 
vidualism of  the  Viking  and  the  collectivism 
of  the  Roman  law  and  of  the  Christian  church. 
The  individualism  of  Jeremy  Bentham,  on 
the  other  hand,  was  altruistic  and  ethical.  It 
was  founded  on  the  theory  of  the  greatest  good 
for  the  greatest  number.  It  insisted  on  the 
premises  that  the  prime  end  of  existence  is 
happiness,  and  that  every  person  is,  in  the  main 
and  as  a  general  rule,  the  best  judge  of  his  own 
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happiness.  Legislation,  therefore,  its  author 
maintained,  should  aim  at  the  removal  of  all 
those  restrictions  on  the  free  action  of  the  indi- 
vidual which  are  not  necessary  for  securing 
like  freedom  on  the  part  of  his  neighbors.  It 
differed  from  scientific,  non-resisting  anarchy 
in  conceding  that  some  restraint  and  some  law 
was  necessary  to  keep  men  from  encroaching 
on  the  rights  of  others. 

It  differed  from  the  collectivism  which  fol- 
lowed it  in  England,  and  from  what  the 
author  believes  to  be  the  dominant  and  wiser 
thought  of  today,  merely  in  failing  to  admit 
that  in  numerous  cases  the  individual  needs 
legislative  help  to  enable  him  to  compete  on 
terms  of  even  seeming  equality  with  others, 
and  that  by  the  rendering  of  this  aid  the  wel- 
fare not  only  of  the  majority  but  that  of  the 
State  itself  is  subserved.  It  laid  the  founda- 
tion for  an  intelligent  collectivism. 

In  emphasizing  the  dignity  of  the  individual, 
and  in  seeking  to  remove  the  numerous  legal 
obstacles  which  had  been  cast  around  the  strug- 
gling worker  by  the  class  interests  and  selfish- 
ness of  generations,  it  paved  the  way  for  fur- 
ther steps  in  advance.  Its  fault  was  merely 
that  it  did  not  go  far  enough.  Dr.  Arnold 
wrote  in  1838: 

This  neglect,  namely,  to  provide  a  proper  position 
in  this  State  for  the  manufacturing  population,  13 


128  Property  and  Society 

encouraged  by  one  of  the  falsest  maxims  which  ever 
pandered  to  human  selfishness  under  the  name  of 
political  wisdom  —  the  maxim  that  civil  society  ought 
to  leave  its  members  alone,  each  to  look  after  their 
several  interests,  provided  they  do  not  employ  direct 
fraud  or  force  against  their  neighbors.  That  is, 
knowing  full  well  that  these  are  not  equal  in  their 
natural  powers,  and  that  still  less  have  they  ever 
within  historical  memory  started  with  equal  artificial 
advantages;  knowing  also  that  power  of  every  sort 
has  a  tendency  to  increase  itself,  we  stand  by  and 
let  this  most  unequal  race  take  its  course,  forgetting 
that  the  very  name  of  society  implies  that  it  shall 
not  be  a  mere  race,  but  that  its  object  is  to  provide 
for  the  common  good  of  all,  by  restraining  the  power 
of  the  strong  and  protecting  the  helplessness  of  the 
weak. 

This  later  theory,  this  collectivism  of  Dr. 
Arnold,  if  we  choose  to  so  call  it,  and  which 
followed  Benthamism  in  England,  is  the  doc- 
trine of  by  far  the  greatest  number  of  the 
American  courts  of  today.  It  is,  in  fact,  the 
doctrine  to  be  found  in  all  of  the  modern  deci- 
sions where  the  questions  at  issue  have  been 
fairly,  dispassionately,  and  intelligently  consid- 
ered and  discussed.  It  is  really  in  the  highest 
sense  individualistic.  It  is  an  insistence  upon 
the  freedom  of  contract  and  of  competition. 
It  interferes  with  modern  industrial  conditions 
only  where  the  public  health  or  morals  or  wel- 
fare are  affected,  or  where  the  parties  sought  to 
be  aided  are  so  inferior  in  equipment  or  oppor- 
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tunity  in  the  conflict  that  a  fair  fight  demands 
some  measure  of  governmental  aid  or  pro- 
tection. 

The  American  courts,  for  example,  although 
ready  to  aid  the  laboring  man  as  a  poor  man 
by  sustaining  wage  exemption  and  mechanic's 
lien  laws,  and  although  ever  ready  to  sustain 
laws  which  impose  upon  the  employer  the  duty 
of  safeguarding  the  health  and  physical  safety 
of  his  employees,  have  hesitated  in  sustaining 
laws  which  have  sought  to  regulate  the  con- 
tract of  employment,  especially  in  relation  to 
the  payment  of  wages.  They  have  not,  as  a 
rule,  however,  refused  to  sustain  such  laws 
where  a  necessity  for  them  was  really  shown 
to  exist;  that  is  to  say,  a  necessity  based  on 
the  ultimate  duty  of  the  State  to  shield  its 
citizens  from  mental,  moral,  and  physical  de- 
basement, or  to  prevent  domestic  turmoil  and 
insurrection.  They  have,  as  a  rule,  hesitated 
and  refused  their  sanction  merely  because  they 
have  clung  to  the  belief  in  the  actual  existence 
of  an  equality  of  contractual  ability  and  oppor- 
tunity in  the  industrial  world,  and  have,  there- 
fore, not  seen  the  necessity  for  legislative 
interference. 

Thus  far  it  would  seem  the  majority  of  the 
American  courts  have  evinced  a  willingness  to 
go,  and  in  this  they  have  no  doubt  evinced  a 
willingness  to  go  a  step  beyond  the  individual- 
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ism  of  Bentham.  But  in  doing  so  they  have 
perhaps  merely  asserted  another  and  a  higher 
individualism  —  the  individualism  of  the  State 
itself.  Bentham's  idea  was  that  the  individual 
should  have  complete  freedom  of  action  in  all 
things  where  restraint  was  not  necessary  for 
securing  a  like  freedom  on  the  part  of  his 
neighbor.  The  modern  enlightened  collectivist 
idea  is  that  the  strength  of  a  nation  or  of  a 
State  depends  upon  the  strength  and  manliness 
and  intelligence  of  its  individual  citizens,  and 
that  the  preservation  of  these  virtues  is  essen- 
tially a  matter  of  governmental  concern.  "  No 
one,"  the  courts  assert,  "  has  the  right  to  blight 
his  health  or  his  morals  or  to  throw  his  life 
away,  no  matter  how  willing  he  may  be  to  do 
so.  Much  less  may  one  by  taking  advantage 
of  the  ignorance  or  the  necessity  of  his  fellow 
compel  such  a  sacrifice." 

The  Supreme  Court  of  the  United  States,  in 
passing  upon  a  statute  of  Utah  which  limited 
the  hours  of  employment  in  underground 
mines,  said: 

The  legislature  has  also  recognized  the  fact,  which 
the  experience  of  legislators  in  many  states  has 
corroborated,  that  the  proprietors  of  these  establish- 
ments and  their  operators  do  not  stand  upon  an 
equality,  and  that  their  interests  are  to  a  certain 
extent  conflicting.  The  former  naturally  desire  to 
obtain  as  much  labor  as  possible  from  their  employees, 
while  the  latter  are  often  induced  by  the  fear  of  dis- 
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charge  to  conform  to  regulations  which  their  judg- 
ment, fairly  exercised,  would  pronounce  to  be  detri- 
mental to  their  health  or  strength.  In  other  words, 
the  proprietors  lay  down  the  rules  and  the  laborers 
are  practically  constrained  to  obey  them.  In  such 
cases  self-interest  is  often  an  unsafe  guide,  and  the 
legislature  may  properly  interpose  its  authority.  .  .  . 
The  fact  that  both  parties  are  of  full  age  and  com- 
petent to  contract  does  not  necessarily  deprive  the 
State  of  the  power  to  interfere  where  the  parties  do 
not  stand  upon  an  equality,  or  where  the  public  health 
demands  that  one  party  to  the  contract  shall  be  pro- 
tected against  himself.  The  State  still  retains  an 
interest  in  his  welfare,  however  reckless  he  may  be. 
The  whole  is  no  greater  than  the  sum  of  all  the 
parts,  and  when  the  individual  health,  safety  and 
welfare  are  sacrificed  or  neglected,  the  State  must 
suffer. 

While  the  Supreme  Court  of  New  York,  in 
passing  upon  a  penal  statute  of  that  state,  said : 

It  [the  statute]  interferes  to  prevent  the  public 
exhibition  of  children  under  a  certain  age  in  spec- 
tacles or  performances  which,  by  reason  of  the 
place  and  hour,  or  the  nature  of  the  acts  demanded 
of  the  child  performer,  and  the  circumstances  of  the 
exhibition,  are  deemed  by  the  legislature  prejudicial 
to  the  physical,  mental,  or  moral  welfare  of  the 
child,  and  hence,  to  the  interests  of  the  State  itself. 
.  .  .  The  scanty  dress  of  the  ballet  dancer,  the 
pirouetting,  the  various  other  described  movements 
with  the  limbs,  and  the  vocal  efforts,  cannot  be  said 
to  be  without  possible  prejudices  to  the  physical 
condition  of  the  child;  while  in  the  glare  of  the 
footlights,  the  tinsel  surroundings,  and  the  incense  of 
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popular  applause,  it  is  not  impossible  that  the  imma-< 
ture  mind  should  contract  such  unreal  views  of 
existence  as  to  unfit  it  for  the  stern  realities  and 
exactions  of  later  life.  The  statute  is  not  to  be  con- 
strued as  applying  only  when  the  exhibition  offends 
against  morals  or  decency,  or  endangers  life  or  limb 
by  what  is  required  of  the  child  actor.  Its  applica- 
tion is  to  all  public  exhibitions  or  shows.  That  any 
and  all  such  shall  be  deemed  prejudicial  to  the  inter- 
ests of  the  child  and  contrary  to  the  policy  of  the 
State  to  permit,  was  for  the  legislature  to  consider 
and  say.  The  right  of  personal  liberty  is  not  in- 
fringed upon  because  the  law  imposes  limitations  or 
restraints  upon  the  exercise  of  faculties  with  which 
the  child  may  be  more  or  less  exceptionally  endowed. 
The  inalienable  right  of  the  child  or  adult  to  pursue 
a  trade  is  indisputable;  but  it  must  be  not  only  one 
that  is  lawful,  but  which  the  State  or  sovereign,  as 
parcns  patriae  recognizes  as  proper  and  safe.  It  is 
not  the  strict  moralist  view,  dictated  by  prejudice, 
but  the  view  from  the  standpoint  of  a  member  of  the 
body  politic. 

Again,  in  the  case  of  Peel  Splint  Coal  Co.  v. 
State,  the  Supreme  Court  of  West  Virginia,  in 
sustaining  a  provision  of  the  statute  of  that 
state  which  it  had  heretofore  held  to  be  invalid, 
and  which  perhaps  would  still  be  held  to  be 
invalid  by  a  majority  of  the  American  courts, 
and  which  made  it  unlawful  — 
...  for  any  corporation,  company,  firm  or  person, 
engaged  in  any  trade  or  business,  either  directly  or 
indirectly,  to  issue,  sell,  give  or  deliver  to  any  person 
employed  by  such  corporation,  company,  firm  or 
person,  in  payment  of  wages  due  such  laborer,  or  as 
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advances  for  labor  not  due,  any  script,  token,  draft, 
check  or  other  evidence  of  indebtedness,  payable  or 
redeemable  otherwise  than  in  lawful  money, 

Said: 

We  do  not  base  this  decision  so  much  upon  the 
ground  that  the  public  tranquility,  the  good  and 
safety  of  society,  demand,  where  the  number  of 
employees  is  such  that  specific  contracts  with  such 
laborers  would  be  improbable,  if  not  impossible,  that 
in  general  contracts  justice  shall  prevail  as  between 
operator  and  miner ;  and,  in  company's  dealings  with 
a  multitude  of  miners  with  which  the  State  has  by 
special  legislation  enabled  the  owners  and  operators 
to  surround  themselves,  that  all  opportunities  for 
fraud  shall  be  removed.  The  State  is  frequently 
called  upon  to  suppress  strikes;  to  discountenance 
labor  conspiracies;  to  denounce  boycotting  as  inju- 
rious to  trade  and  commerce;  and  it  cannot  be  pos- 
sible that  the  same  police  power  may  not  be  invoked 
to  protect  the  laborer  from  being  made  the  victim  of 
compulsory  power  of  that  artificial  combination  of 
capital  which  special  state  legislation  has  originated 
and  rendered  possible. 

It  is  a  fact  worthy  of  consideration  and  one  of 
such  historical  notoriety  that  the  court  may  recognize 
it  judicially,  that  every  disturbance  of  the  peace  of 
any  magnitude  in  this  state  since  the  Civil  War  has 
been  evolved  from  the  disturbed  relations  between 
powerful  corporations  and  their  servants  and  em- 
ployees. It  cannot  be  possible  that  the  State  has  no 
police  power  adequate  to  the  protection  of  society 
against  the  recurrence  of  these  disturbances,  which 
threaten  to  shake  civil  order  to  its  very  foundations. 
Collisions  between  the  capitalist  and  the  working- 
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man  endanger  the  safety  of  the  State,  stay  the  wheels 
of  commerce,  discourage  manufacturing  enterprises, 
destroy  public  confidence,  and  at  times  throw  an  idle 
population  upon  the  bosom  of  the  community. 

In  permitting  this  interference  with  individ- 
ual liberty  and  the  use  of  property,  our  courts 
can  hardly  be  said  to  be  socialistic.  Rather  they 
may  be  said  to  be  making  a  last  stand  against 
Socialism.  They  appear  rather  to  have  been 
actuated  by  the  belief  that  legislative  interfer- 
ence is  necessary  in  order  that  individualism 
may  survive,  in  order  that  the  health  and  the 
morals  of  citizens  may  be  safeguarded,  and  in 
order  that  a  capitalistic,  monopolistic  Socialism 
may  be  warded  off.  They  seem  to  think  that 
interference  is  necessary  in  order  that  the  public 
shall  not  be  driven  to  the  extreme  of  demanding 
State  Socialism. 

The  courts  are  willing  that  the  legislatures 
shall  protect  the  children  and  the  weak,  and 
those  under  contractual  disabilities,  because  on 
the  strength  and  health  of  the  individual  the 
strength  of  the  State  depends.  They  are  will- 
ing to  sanction  the  control  of  monopoly  and 
the  regulation  of  railroad  rates  and  charges, 
and  the  giving  of  rebates,  because  unless  this 
is  done  they  fear  that  there  will  be  no  compe- 
tition and  no  individualism.  They  are  not  en- 
gaged in  encouraging  the  State  Socialism  and 
governmental  ownership  which  must  be  the 


Anarchism  and  Socialism  135 

inevitable  result  if  the  people  generally  come 
to  believe  that  freedom  of  competition  and  a 
fair  equality  of  opportunity  are  the  things  of 
the  past  and  are  gone  forever.  Many  State 
statutes  are  unwise  and  many  of  them  are 
foolish.  But  the  more  recent  decisions  of  the 
American  courts,  and  of  those  statutes  which 
the  American  courts  have  generally  sustained, 
point  to  a  new  era  in  American  judicial 
interpretations. 


CHAPTER  XI 

PUBLIC  OPINION  VERSUS  LEGISLATION 

NECESSARY  though  in  many  instances 
legislative  regulation  may  be,  it  is,  after 
all,  the  public  conscience  which  must  finally 
place  the  limits  upon  the  right  of  property. 
We  seldom,  indeed,  realize  how  impotent  is 
legislation  merely,  and  how  limited  is  its  power. 
/  Formulated  law  can  never  go  far  beyond 
^recognized  custom.  Law  is  nothing  more  nor 
less  than  formulated  and  applied  social  ethics. 
We  can  at  no  time  go  beyond  the  three  cardinal 
principles  of  Justinian  that  "we  should  live 
honestly,  should  hurt  no  one,  and  should  render 
to  everyone  his  due."  The  question  is  what  is 
our  due  and  what  is  every  other  man's  due. 
Honesty  involves  not  merely  honesty  of  speech 
but  of  conduct  in  regard  to  the  property  of 
others. 

But  what  is  that  property  and  what  are  those 
property  rights?  The  principles  of  Justinian 
are  nothing  more  nor  less  than  a  recognition 
of  the  property  and  personal  rights  of  others 
which  were  before  his  day  recognized  in  the 
ten  commandments.  These  commandments,  in 
their  mandates  against  stealing  and  covetous- 
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ness,  emphatically  recognized  property  rights. 
The  newer  dispensation  imposed  the  newer 
commandments  to  love  one  another  and  to 
do  unto  all  men  as  we  would  that  they  should 
do  unto  us.  As  self-respecting,  independent, 
and  reasonable  men,  what  would  we  and  what 
should  we  really  desire  that  men  should  do 
unto  us?  The  new  commandments  could 
never  have  meant  that,  like  spoiled  children, 
we  should  desire  the  results  of  the  toil  of  others, 
or  that  we  should,  when  there  is  no  real  need, 
sacrifice  the  results  of  our  labor  and  self-denial 
to  pamper  the  weaknesses  of  others.  Coupled 
with  them  was  the  commandment  to  render 
unto  Caesar  the  things  that  are  Caesar's.  The 
word  "honesty"  itself  in  its  original  sense  and 
derivation  does  not  merely  involve  desisting 
from  "  picking  and  stealing."  It  implies  honor, 
honorableness,  dignity,  propriety,  suitableness, 
and  decency.  The  whole  question  is,  What 
property  rights  are  necessary  to  virile  civiliza- 
tion? and  what  does  honesty,  that  is,  a  regard 
for  honor,  dignity,  propriety,  and  decency, 
both  in  ourselves  and  in  others,  require? 

We  are  inclined  to  overestimate  the  efficacy 
of  legislation.  We  seem  to  think  that  the  legis- 
lators and  the  courts  can  do  all  things,  when 
as  a  matter  of  fact  they  can  do  but  very  little. 
The  lawsuit  is,  after  all,  merely  the  last  resort 
which  the  individual  and  society  has.  It  takes 
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the  place  of  the  armed  force  and  of  personal 
conflict.  The  criminal  statute  is  in  a  measure 
a  preventive,  it  is  seldom  a  cure.  For  every 
offense  that  is  prevented  by  the  fear  of  a  crim- 
inal punishment  there  are  a  thousand  which 
are  prevented  by  the  social  consciences  of  the 
people  themselves.  For  every  contract  that  is 
enforced  by  the  courts  there  are  a  hundred 
thousand  that  are  lived  up  to  because  of  the 
sense  of  honor  that  exists  among  business  men. 
The  real  fact  of  it  is  that,  necessary  as  anti- 
child-labor  laws  and  laws  directed  against  the 
ordinary  criminal  offenses  may  be,  a  public 
sentiment  against  such  things  is  of  infinitely 
more  importance.  As  a  matter  of  fact,  crim- 
inal laws  and  statutory  regulations  of  industry, 
even  if  enacted,  are  never  generally  enforced 
until  the  sentiment  of  the  majority  is  with 
them;  and  if  that  sentiment  were  universal 
they  would  be  absolutely  unnecessary.  The 
only  things  that  stand  in  the  way  of  a  social 
righteousness  and  of  a  reign  of  justice  and 
equal  opportunity  are  individual  selfishness 
(the  wrong  kind  of  selfishness),  a  class  con- 
science, and  a  false  conception  of  wherein  true 
individualism  exists.  If  we  had  a  broad  civic 
conscience  and  the  real  kind  of  patriotism, 
laws  would  be  unnecessary,  except  as  declara- 
tions of  faith,  and  the  sheriff  would  be  un- 
known. What  the  individualist  has  clamored 
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for  during  the  ages  has  been  the  right  to  run 
his  business  as  he  pleased  and  without  dicta- 
tion. He  has  clamored  for  what  he  has  termed 
"personal  liberty";  and  where  the  govern- 
ment dictates,  and  there  is  a  false  conception 
of  that  personal  liberty,  and  wherein  the  indi- 
vidual rights  really  consist,  there  has  been  and 
always  will  be  trouble  and  differences. 

The  important  thing  is  to  make  men  indi- 
vidually social  and  to  individually  desire  what 
is  right.  Many  of  us  would  like  to  see  the 
legislature  pass  statutes  which  would  do  away 
entirely  with  the  buying  of  speculative  lawsuits 
and  the  purchasing  of  defective  titles  as  mat- 
ters of  speculation.  We  would  like  to  see  a 
law  passed  making  it  impossible  for  a  man  to 
hunt  through  the  public  records  to  find  some 
flaw  in  the  title  of  one  who  has  been  in  the 
honest  possession  of  property  for  years,  in  the 
firm  belief  in  his  title,  buy  a  quit-claim  deed  of 
the  original  owner  for  a  few  dollars,  the  orig- 
inal owner  himself  being  ignorant  of  his  rights, 
and  then  sue  to  dispossess  the  man  in  the 
honest  possession.  Infinitely  better,  however, 
would  be  the  growth  of  a  sentiment  in  the 
community  and  in  the  individual  that  would 
be  so  high  that  no  man  would  buy  such  a  title 
and  no  man  would  press  such  a  lawsuit. 

But  these  things  the  law  can  seldom  reach. 
You  cannot  by  legislation  make  men  either 
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Christians  or  gentlemen;  you  cannot  by  legis- 
lation compel  one  to  be  a  good  Samaritan  or 
to  rescue  a  drowning  man ;  you  cannot,  except 
in  a  general  way,  compel  one  to  be  his  brother's 
keeper.  Christianity,  indeed,  has  been  defined 
to  be  the  plus  element  in  society  which  induces 
men  to  perform  voluntarily  that  which  the  law 
cannot  compel.  To  be  a  Christian  and  to  be  a 
gentleman  are  synonymous.  In  order  to  have 
individual  and  national  strength  and  virility 
we  must  have  individualism,  and  individualism 
is,  of  course,  based  upon  selfishness.  But  we 
need  a  higher  selfishness ;  we  need  to  have  the 
individual  conscience  so  trained  that  one  will 
himself  be  hurt  by  injuring  another.  We  need 
an  individual  self-respect  that  from  motives  of 
selfishness,  if  you  please,  will  refrain  from  that 
which  is  dishonorable  because  that  which  is 
dishonorable  will  give  the  doer  pain  and 
annoyance. 

What  we  really  need,  in  this  later  day  of 
democracy,  are  not  more  laws,  or  more  polit- 
ical machinery,  but  a  social  conscience.  Its  lack 
alone  makes  the  inspector,  the  policeman,  and 
the  statute  necessary.  We  need  to  reform  the 
lawyer  more  than  we  need  to  reform  the  law. 
We  need  to  resolve  reforms  and  politics  into 
terms  of  human  life,  and  we  need  to  learn  to 
care  for  and  be  willing  to  live,  as  well  as  to 
die,  for  those  human  lives.  We  need  a  patriot- 
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ism  which  sees  something  higher  even  than  the 
flag,  and  which  is  not  merely  a  geographical 
sense.  There  is  something  better  than  the  geo- 
graphical love  of  the  rocks  and  of  the  rills. 
There  is  something  holier  than  the  love  of  the 
flag,  and  that  something  is  a  love  of  and  a 
willingness  to  die  and  to  live  for  those  who  live 
amidst  the  rocks  and  beneath  the  flag. 

It  is  useless,  also,  to  expect  any  national 
stand  against  our  national  wastefulness  and 
prodigality,  both  of  lives  and  of  natural  re- 
sources, or  any  really  social  use  of  property, 
until  the  need  of  that  use  and  of  the  preserva- 
tion of  property  becomes  apparent  to  all  and 
we  come  to  realize  our  solidarity  and  national 
entity.  What  use,  indeed,  to  talk  about  the 
conservation  of  our  national  resources  and  of 
legislation  which  shall  be  directed  toward  that 
end,  when  an  ex-president  treats  the  matter  as 
a  joke  and  tells  the  land  speculators  of  the 
West  that  it  is  very  well  for  Massachusetts  to 
talk,  as  her  reformers  gobbled  up  her  water 
rights  and  water  courses  a  long  time  ago  and 
have  now  only  reformed  and  come  to  preach 
conservation  when  the  doctrine  will  do  them 
no  harm?  The  weakness  of  the  distinguished 
speaker's  argument,  of  course,  lies  in  the  fact 
that  the  despoilers  of  Massachusetts  and  of  the 
Western  states  are  and  were  but  a  few  specu- 
lators, and  not  the  people  as  a  whole,  and  that 
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the  acts  of  these  people  should  hardly  be 
allowed  to  jeopardize  the  needs  of  future  gen- 
erations, even  for  the  sake  of  technical  and 
logical  consistency.  The  fact,  indeed,  of  the 
spoliation  is  only  too  true.  But  it  is  equally 
as  true  that  we  haye  played  with  politics  and 
with  human  destinies  and  with  human  lives 
altogether  too  long,  and  that  we  have  escaped 
destruction  and  catastrophe  merely  because  we 
have  had  an  undeveloped  continent  to  exploit 
and  have  never  had  any  formidable  foreign 
foe  to  test  our  strength  and  to  call  us  to  account 
for  our  recklessness  and  prodigality. 

Although  we  have  escaped  destruction,  we 
have  not  escaped  irreparable  loss.  England  has 
suffered  on  account  of  the  monopoly  of  her 
land  and  the  deterioration  of  her  laboring 
classes,  which  are  both  the  result  of  this  and 
of  the  laissez-faire  short-sightedness  of  her 
factory  system.  We  may  yet  have  reason  to 
repent  of  our  slums  and  of  our  pauperized 
classes.  Why  do  tramps  swarm  in  America? 
Why  trampless  Germany?  What  is  the  use  of 
unlimited  national  resources  when  men  de- 
generate and  minds  decay?  Why  the  un- 
checked slaughter  and  maiming  on  our  rail- 
roads and  in  our  industrial  plants?  Why  the 
slums  and  the  poverty  of  our  great  cities  while 
millions  of  acres  stand  ready  for  occupancy  and 
are  untilled? 
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Law  is  nothing  more  nor  less  than  applied 
political  economy  and  applied  social  ethics, 
and  in  a  great  seething  democracy  such  as 
ours,  where  even  great  judicial  decisions 
are  fought  over  at  the  hustings  and  become 
campaign  issues,  and  where  the  primary  elec- 
tion has  destroyed  all  party  and  governmental 
responsibility,  and  in  a  large  measure  de- 
stroyed official  intelligence,  formulated  law 
must  ever  be  reduced  to  the  level  of  the  popular 
thought.  The  war  in  Europe  has  demonstrated 
to  the  world  what  a  nation  can  accomplish 
which  has  subordinated  the  individual  to  the 
State  and  the  private  to  the  public  interest.  It 
has  shown  how  closely  private  and  public  inter- 
ests are  related. 

Autocratic  though  Germany  may  be,  she  has, 
in  the  past,  protected  and  preserved  her  natu- 
ral resources  of  both  men  and  materials,  and 
although  adopting  the  same  definitions  of  pri- 
vate property  as  we  have  ourselves,  has  never 
allowed  any  fanciful  private  right  to  militate 
against  the  real  needs  of  the  community.  As 
a  consequence,  she  has  been  able  to  keep  half 
the  world  at  bay  and  to  sustain  a  struggle  which 
would  long  since  have  ruined  any  other  nation. 
In  spite,  also,  of  the  autocracy  of  her  govern- 
ment, her  people  have  shown  a  loyalty  and  a 
self-sacrifice  that  is  the  wonder  of  the  world. 
This  can  only  be  due  to  the  fact  of  a  belief, 
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among  the  people  as  a  whole,  in  the  solidarity 
of  the  State  and  in  the  necessity  of  emphasizing 
public  beyond  private  needs.  It  is  idle  to  be- 
lieve that  the  paternalism  which  exists  in  Ger- 
many is  not  approved  of  by  the  masses  as  a 
whole.  There  is  too  much  intelligence  in  the 
nation  to  believe  anything  else.  The  people  as 
a  whole  have  realized  that  a  pauper  class  is  the 
most  wasteful  of  all  national  extravagances 
and  that  the  only  national  policy  is  to  make 
every  man  a  producer.  This  involves  a  large 
measure  of  autocracy  and  of  centralization,  but 
the  people  have  willingly  yielded  to  it. 

We  must  in  America  obtain  this  kind  of  a 
vision,  and  such  a  vision  does  not  involve  mili- 
tarism, nor  is  it  in  any  sense  undemocratic. 
Yielding  obedience  to  those  whom  we  ourselves 
have  elected,  and  to  rules  of  conduct  and  of 
property  which  we  ourselves  have  created  for 
the  purposes  of  the  public  good,  is  in  no  sense 
a  surrender  of  personal  independence.  We 
must  realize  that  the  whole  cannot  be  greater 
than  the  sum  of  all  of  its  parts,  and  that  the 
welfare  of  a  nation  is  based  upon  that  of  its 
humblest  citizens ;  that  property  was  made  for 
man  and  not  man  for  property,  and  that  the 
idea  of  the  great  Prophet  of  Men  was  that  the 
meek  should  inherit  the  earth.  If,  as  a  people, 
we  have  this  vision,  our  lawyers  and  our  courts 
will  see  to  its  fulfilment. 
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ditions, 85;  wage  fixing  in  noo,  96f . ;  combinations 
forbidden,  97;  and  world-wide  trade  98f . ;  underlying 
principle  of  common  law  of,  105;  results  of  law  of 
primogeniture,  119,  120;  cause  of  her  evils,  142 

English  law  a  compromise,  126 

English  Common  Law  and  property  and  property  rights, 
5,  6 

European  War,  what  it  has  demonstrated,  143 

Erskine  on  the  right  of  property,  6 

Feudalism,  and  the  English  state,  91 ;  idea  of,  93 ;  our 
law  full  of,  112;  and  tenure  of  property,  116;  rec- 
ognized no  natural  rights,  117 

Feudal  relationship  and  the  doctrine  of  public  neces- 
sity, 57-67 

French  Revolution,  of  the  middle  classes,  34;  against 
taxation,  41 

German  Empire,  new  code  on  property  right,  6 
Germany,  the  ideal  in,  84;  control  of  public  affairs  in, 
84;   and   conservation,  84;    why  trampless,    142;   has 
protected  her  resources,   143;   her  people  and  pater- 
nalism, 144 
Government,  theory  regarding  the  citizen's  duty  to,  S9ff. 

Hague  vs.  Wheeler,  waste  of  national  resources,  case 

cited,   61-67 
Hale,  De  Portibus  Marts  quoted  on  obligation  to  the 

public,  106,  107 
Hebrew  law  of  property,  19,  20,  23 
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Henry  VIII,  reason  of  popular  support  given  him,  34 
Hill,  James  J.,  cited  on  railroad  rates,  101 

Illinois  courts  and  hours  of  labor  laws,  54,  55 

Illinois  Supreme  Court  on  property  and  property  right, 

I,   2 

Individualism,  5,  8,  13;  and  empire  building,  30;  of  the 
Bentham  type,  52,  53;  cornerstone  of  the  American 
state,  53;  under  government,  53;  subject  to  the  wel- 
fare of  the  state,  73  ;  private  vice  to  be  punished,  74  ; 
and  liability  acts,  86ff.  ;  varieties,  123,  125;  of  Ben- 
tham, 126;  what  it  wants,  138;  the  important  thing 
regarding,  I39ff. 

Inherit  the  right  to  bequeath  and  to,  114-122 
International  Harvester  Company,  concessions  by  the; 
109,  no;  dissolution  ordered,  no 

Jefferson,  Thomas,  crusade  against  rule  of  primogen- 

iture, 118 

Johnson,  Justice,  cited,  49 
Justinian,  the  three  cardinal  principles  of,  136-144 

Kenyon  cited  on  the  relation  of  the  crown  to  the  people, 

93;   forces  a  conviction,  97f. 

Kipling,  Rudyard,  "An  Imperial  Rescript,"  quoted,  24 
Kropotkin,  remark  about  law,  124 

Labor,  hours  of,  first  action  to  regulate,  54 

Labor  laws,  log-rolled  83;  in  Germany,  84;  England,  84; 

Russia,  85;  America,  86ff. 
Labor  union,  a,  a  trust,  96 
Laissez-faire  principle  inadequate  to  modern  needs,  13; 

the,  idea,  39-56;  and  the  safe  and  sane  man,  102 
Land  monopoly,  results  in  history,  28-30 
Law  and  legal  decisions  dependent  on  popular  support, 

7off. 
Law,  of  damages,  77;  no  American  independent  of  the, 

103;   definition  of,   136,  143 
Laws  which  safeguard  society,  68-76,  77-95 
Legal  and  social  concept  of  property,  the,  1-13 
Legislation,  public  opinion  versus,  136-144;  efficiency  of, 


Lewis,  John,  defines  law  of  eminent  domain,  55,  56 
Liability  acts,  employers',  77-95;  justification  of,  94 
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Liberty  and  right  to  property,  2 ;  defined  by  Blackstone, 
6-8;  and  property,  what  are  the  rights  to,  50-56; 
defined  by  Shay,  105 

Mackenzie,  Lord,  on  property  right,  6 

McVey,  F.  L.,  on  private  ownership,  21 

Magna  Charta,  substance  of  the,  37,  49;  and  limitation 
of  liberty,  47;  recognition  of  rights,  51;  and  right  of 
inheritance  and  bequest,  117;  limitations  of  its  de- 
mands, 125 

Monopoly,  source  of,  96 

Napoleon,  reason  of  the  strength  of  his  armies,  35 

Natural  resources,  waste  of  in  the  United  States,  57-67; 
prevention  of,  Sgfi. ;  the  right  to  waste,  68,  ogff . ; 
first  essential  in  conserving,  141 

Necessity,  public,  the  doctrine  of,  versus  the  principle 
of  feudal  relationship,  57-67 

New  York  Court  of  Appeals  annuls  a  compensation 
law,  78-81 

New  York  factory  fire,  and  amendment  of  the  compen- 
sation law,  80,  81 

New  York  Supreme  Court,  decision  in  child-labor  case, 
131,  132 

Oil  and  gas,  and  property  rights,  case  of  Hague  vs. 
Wheeler  cited,  61-67 

People,  Chitty  cited  on  the  relation  of  the  crown  to  the, 

93 

Personal  liberty,  limitations  to  the  right  of,  39-56;  and 
waste  of  natural  resources,  58;  restrictions  on,  58ff. ; 
and  the  right  to  waste,  68-76 
Personal  welfare  the  care  of  the  state,  72 
Plymouth  plantation  and  property  right,  23 
Primogeniture,  laws  of,  Jefferson's  crusade  against,  118; 

folly  of  its  rules,  119;  results  in  England,  119,  120 
Private  property,  the  right  to,  i ;  man-developing  and 
state-strengthening,  8,  9,  21,  26-38,  69;  origin  of  the 
idea  of,  14-25;  idea  and  migrations  of  the  European 
nations,  22;  and  national  welfare,  26-38;  limitations 
to  the  right  of,  and  of  personal  liberty,  the  laissez- 
faire  idea,  39-56 

Private  ownership,  necessity  of  extended  to  national 
greatness,  26-38 
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Progress  of  society  and  private  property,  28 

Property,  private,  the  right  to,  i;  legal  and  social  con- 
cents of,  1-13;  private  origin  of  the  idea  of,  14-25; 
right  of  private,  21 ;  and  civilization,  26ff. ;  limita- 
tions to  the  right  of,  39-56 

Property  rights  and  the  waste  of  natural  resources, 
57-67 ;  always  relative,  89ff. ;  right  to  bequeath  and 
inherit,  114-122;  what  are  property  rights,  I36ff. 

Prussian   conception   of   property   and   property    rights, 

4,  5 

Public,  the,  the  ultimate  support  of  the  needy,  59;  doc- 
trine of  the  welfare  of  the,  52;  rights  and  waste  of 
resources,  59-61 ;  opinion  and  the  courts  in  regard  to 
liability  acts,  77-95 ;  service,  and  feudalism,  93 ;  opinion 
versus  legislation,  136-144;  sentiment  more  important 
than  legislation,  138 

Pullman,  George  M.,  and  arbitration,  iO2f. 

Reforms,  the  sort  of,  needed,  140 

Revolutions,  chief  cause  of  them,  38 

Right  of  combination,  96-113 

Right,  to  bequeath  and  inherit,  the,  114-122;  to  liberty 
and  property  always  relative,  896*. ;  to  private  prop- 
erty and  to  personal  liberty,  man-developing  and  state 
strengthening,  8,  9,  21,  26-38,  69 

Rome,  ancient,  and  private  ownership,  27 

Runnymede  and  the  demand  for   freedom,  33,  40 

Russia,  labor  laws  in,  85,  86 

Shay,  defined  liberty,  105 

Social,  conscience,  the  need  of  a,  140;  legislation,  first 
enacted  in  Massachusetts,  54 

Socialism,  anarchism,  and  the  American  courts,  123-135 

Society,  Blackstone  on,  3 ;  progress  of  and  private  prop- 
erty, 28;  laws  which  safeguard,  68-76;  solidarity  of, 
73;  what  it  is  interested  in,  113 

Standard  Oil  Company,  regulation,  not  destruction 
needed,  in 

State,  the,  no  stronger  than  the  sum  of  its  parts,  75; 
the  citizen's  duty  in  the,  896*. ;  has  the  right  to  reg- 
ulate private  industry  conduct,  iO4f . ;  individualism  of 
the,  130 

State  and  Federal  Control  of  Persons  and  Property, 
quoted,  72 
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Taxation  and  revolutions,  38 
"Tax  dodging,"  how  to  do  away  with,  121 
Tiedman,  his  view  of  the  police  power  criticized,  72 
Tolstoi,  question  about  law,  124 

"Trust-busting,"  g6tt.;  the  end  of,  due,  109;  unsound 
in  premise,  112 

United  States  (see  also  American),  system  of  building 
on  precedent,  57;  waste  of  natural  resources,  57-67; 
underlying  principle  of  common  law  of,  105;  causes 
of  her  evil  conditions,  142;  the  vision  she  needs,  144 

United  States  Supreme  Court,  the,  decision  regarding 
individual  welfare,  72;  guaranteeing  deposits  of  state 
banks,  95;  orders  dissolution  of  the  International 
Harvester  Company,  nof. ;  decision  regarding  right 
of  legislative  interference  and  individualism,  130,  131 

Veblen,  T.  B.,  on  earliest  ownership,  15 

Wainwright   Workmen's    Compensation   Law    annulled, 

78-81 

Waste,  the  right  to  68-76 
Waste  of  natural  resources,  the  essential  in  prevention 

of,  I4iff. 

Werner,  Justice,  and  common  law  liability,  92 
West  Virginia,  Supreme  Court  of,  decision  in  regard  to 

protection  of  labor,  132-134 

Wills,  ancient,  origin  of,  115;  the  right  to  make,  118 
Wisconsin,  Supreme  Court  of,  and  the  right  to  bequeath 

and  inherit,  114 
Women  and  children,  regulating  the  employment  of,  70, 

75 
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